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[Tpexne yeM oOpaTUTHCS K MOHATUIO (ONPENEIECHUIO MOHATHS) CEMEIHbIE OTHOILEHMUS,
pacCMOTPUM JHMCKYCCUM BOKDYI IPUPOABI M CYIIHOCTH CEMEHHBIX OTHOLICHMH. B Hayke
CEMENHOTO (TpakJIaHCKOTO0) MpaBa HET €IMHOTO B3TJIsAa HAa TIPUPOY CEMEMHBIX OTHOIICHUH. B
pszfe cTpaH ceMbH KOHTHHeHTanbHOro mnpasa (I'epmanus, WUrtanus, ®Ppannus, Iseitnapus)
TakOM OTpaciu Kak CeMeWHOoe IpaBO BOOOIIE HE CYIIECTBYET, a METOJOM IIPaBOBOTO
pEryJIMpOBaHMsI CEMEMHOIO IpaBa BBICTyNAeT IpakJaHCKO-NpaBoBo merox [1]. B mpasoBoit
HayKe 4YacTb HCCienoBaTesel, cieays 3apyO0eXKHOMY ONBITY W OINPEAEICHHOW JIOTMKe
YMO3aKIIIOUEHH, HE BBIIEIAIOT CEMEUHBIE OTHOIICHHS B OTACIBHYIO PA3HOBUIHOCTD IPABOBBIX
OTHOIIEHUH (M OTHENIbHYIO, CAMOCTOSITEJIbHYIO OTpacilb IIpaBa); JpYyrue Hccaea0BaTeNnn
JIOKa3bIBAlOT OOpaTHOE — TO €CTh CAMOCTOSITEIbHOCTh CEMEHHBIX OTHOIIEHUH, 4yTo Oyaer
paccMoTpeHo Hike. Tak, HarpuMep, B Ka4eCTBE KIIFOUE€BOW OCOOCHHOCTH CEMEHWHBIX OTHOIICHHI
pPAL YYEHBIX BBIACIAIOT UX JOBEPUTEIIBHO-TMYHOCTHBIN XapakTep. TakoW TOYKM 3pEHHs, B
yacTHOCTH, mpuaepxkuBaercss B.II. 3ekoB [2]. CTOpOHHUKHM yKa3aHHOW TOYKH 3PEHHS
CCBUIAIOTCSL Ha OOJBIIYI0 POJb HOPM MOpald B PEryJMpPOBaHUM CEMEWHBIX OTHOIIEHUH U
npeo0iiajaHue JTUYHBIX HEUMYILECTBEHHBIX OTHOIIEHUH HaJl UMYIIECTBEHHBIMU.

VYueHble, NPHUAECPKUBAOIIKAECS NTPOTUBOIOIOKEHHON TOYKH 3PEHMS, CUHUTAKOT, YTO
JMYHBIE OTHOULICHHS, B OCHOBHOM, J€XaT BHE cdepsl NPaBOBOIO pETyIUPOBAHUSI U
IOPUANYECKUNA 3JIEMEHT HEOOXOAMM TOJBKO B OOJACTH MMYLIECTBEHHBIX OTHOIICHUN YJIEHOB
cembu. Tak, mHanpumep, H.M. boryciaBckuii oTMedaer, 4TO CYLIECTBEHHBIX Pa3IMUUN MEXIY
MIPeIMETOM CEMEMHOI0 U IPa)KAaHCKOTO MpaBa BBIIBUTH HEBO3MOXHO [3]. AHAJIOTMYHO CUUTAET
u [}O. ®enoceeBa, oTMeuas, YTO OOIIECTBEHHbIE OTHOILEHUS, KOTOPBIE XOTS M HA3bIBAIOTCA
CEMEHHBIMH, TI0 CBOEH CYTH TPEICTABISIOT COOOW Pa3HOBUIAHOCTH OTHOIICHHH, BXOAIIUX B
npeaMeT rpakIaHCcKoro mpasa [4].

Takum oOpa3oM, CTOPOHHUKH JAaHHOW KOHIEMIIMN CYUTAIOT, YTO TIPABO CEMEIHOE, TaKKe
KaK ¥ IPaBO I'PaXIAAHCKOE, IPEUMYIIECTBEHHO PEryJupyeT UMYILECTBEHHBIE OTHOIICHUS, TaK
KaK OHHM JIy4YIlI€ [TOJAF0TCS IIPAaBOBOMY PEryJIMPOBAHUIO, & 3HAYUT CEMEWHBIE OTHOLLEHUS — CYTh
rpaXJaHCKHe OTHOLIeHMA. [lefcTBUTENbHO, /1BE KAaTEropuu IMPAaBOBBIX OTHOIIEHUH Hanbolee
OJIM3KO MPUMBIKAIOT OJJHA K APYTOW: IpakJaHCKHE U CEMEHHBIE.

Oco0eHHO cOMMXKaeT MX CXOJCTBO IO HEKOTOPHIM CYOBEKTUBHBIM M OOBEKTHBHBIM



npusHakaM. M Te, u 1pyrue BO3MOXKHBI KaK OTHOLIEHHs MeX1y rpaxaaHamu. U te, u apyrue B
CBOEH OCHOBE MOTYT UMETh KaK MMYILECTBEHHbIE, TaK M HEeUMyIlecTBeHHbIe O1ara. Ho cxoncTBo
9THX OTHOLIEHMH JIMIIb BHEIIHee. be3 JIMYHBIX (JIMYHO- JOBEPUTEIbHBIX) OTHOLIEHUH HE ObLIO
TAKOro 00pa30BaHUs KaK CEMbsI, OCTAIUCH OBl TOJIBKO UMYIIECTBEHHBIE OTHOUICHUS — OCTAJINCh
Obl B CTOPOHE TaKU€ MOHATHUS KaK CeMbsl U OpaK, CBSI3aHHbBIC TOJIBKO C JMYHO-IOBEPUTEIbHBIMU
OTHOULIEHUSIMH.

Ilo cymiecTtBy, ke 3/1€Ch HUMEIOTCS JIB€ Pa3sHOBUIAHOCTH OOLIECTBEHHBIX OTHOLICHHUH,
KaKaash U3 KOTOpBIX CYILIECTBYET Kak caMmocTosTenbHas Kkarteropus. lloarBepkaaroT
BBICKAa3aHHbIE OOCTOSITENBCTBA, CIEAYIOIINME IIOJIOKEHUS: BO-NIEPBBIX, YTO CaMO CeMeiHoe
3aKOHOJATEIbCTBO B HAlllE CTpaHE C C€aMOro Hayaja CYyIIECTBOBAaHUS CEMEHHOro IpaBa
Pa3BUBAJIOCh KaK CaMOCTOATENIbHAs oTpacib. Tak, Hapumep, B Koaekce o 6pake u cembe KCCP
or 26.12.1969 Ne810-VII [5] (yrpatmn cuiy) ObUIO yKa3aHO, YTO CEMCHHBIC OTHOIICHUS
pEryaupyroTcs TOJBKO CEMEHHBIM  3aKOHOJATENILCTBOM. Bo-BTOpBIX,  OOILIECTBEHHBIE
OTHOILIECHHUSI, YPETyJIMPOBAaHHbIE HOPMAMU CEMEMHOI0 MpaBa, MPEUMYILECTBEHHO CKJIa/IbIBAIOTCS
Ha JIpyroil OCHOBE — Ha IOYBE KPOBHOPOJCTBEHHBIX CcBsized. He oOnaganue TeMu MM UHBIMU
KOHKPETHBIMU HMMYIIECTBEHHBIMU IPEJAMETaMU MPEAOIPENEIIET XapaKTep OOLIEeCTBEHHBIX
OTHOILIEHUH JIFOJIel B JaHHOW 00J1aCTH COLMAIbHOM AEATEIbHOCTH, @ CBSI3b OJHOTO C APYIHMM Ha
[IOYBE MPOMCXOXKJIEHUS OJHOro OT aApyroro. JIuuHble oTHOUIEHMs roAed B 3TOH cdepe
OTHOILEHUH SIBJIAIOTCS TJaBHBIMH, Npeobsanarommmu. MiMeHHO 00 3ToM roBoput CemeiiHblit
koaekc Keipreizckoir Pecniyommku ot 26 mross 2003 roma [6] (manee — CK KP) — cemelinbie
OTHOILEHHUS] — OTHOUICHHUS, IOCTPOEHHbIE Ha YYBCTBaX B3aMMHOH /I00OBM M YyBaKeHU,
B3aumonomoun. Kpome toro, nocnenosarenbHblil aHanus cT.cT. 1-4 CK KP no3Bosnsier cnenarb
BBIBOJ O TOM, YTO CEMEHHble OTHOIIEHUS — OCOOBbI BMJ OTHOLICHUH, TIpakIaHCKOE
3aKOHOJATENILCTBO K KOTOpPBIM IpuMeHsiercsa cyocuauapHo. Ilo muenuto H.M. Mapsiesa,
OCHOBaHUS IPUMEHEHUSI TPAXKJAHCKOTO 3aKOHOAATEIBCTBA K CEMEHHBIM OTHOLLIEHUSM CBA3aHO C
YCHUJIEHUEM JIOTOBOPHBIX Havall B cEMEMHOM mpase [7].

OnpenenstoliyM Ha4yajJoM B PEUICHHWH BOINPOCAa O COOTHOIIEHHWH TIPaKJAHCKOTO H
CEMEMHOr0  3aKOHOAATENbCTBA  SIBJSIETCS OTHOLIEHWE K CEMEMHOMY IIpaBy Kak K
CaMOCTOSTENIBHOM OTpaciy Ipasa. bosjee mpeanoYTUTENbHON Ke SBIAETCS MO3ULHNSA, COIVIACHO
KOTOPOM Ipa’kJaHCKOE 3aKOHOJATEIBCTBO MOYKET IIPUMEHATHCS K CEMEWHBIM OTHOILIEHUSM KaK K
OTHOLICHUSIM, PEryJIHpyEeMbIM JApYroil oOTpacibio IpaBa, T.e. B IMOPSJIKE CYOCHIMApHOIO
IIPUMEHEHHS.

Taxum oOpa3om, cemeiiHble OTHOIIEHUS B UX TOYHOM 3HAYEHUH — 3TO MOANAJAI0IINE 101
JNEHCTBUE CEMEMHO-IIPABOBOIO PEryJUPOBAaHUS OTHOIIEHUS MEXKIY YICHAMM CEMbU B
COLIMOJIOTMYECKOM €€ MIOHUMaHUM, a TaK)Ke MEXAY POJICTBEHHUKAMM NIEPBOM U BTOPOW CTENEHU
poactsa [8]. [IpuMEeHUTENBHO K€ K CEMEWHBIM OTHOILIEHUSIM C y4aCTHEM MHOCTPAHHBIX I'paXk1aH
u Jui 0e3 rpakJaHcTBa MOXKHO cKaszaTh cienytomiee. [lepexon Kbipreisctana K OTKphITOMY
00I11eCTBY BBI3BaJl K JKU3HU PaCIIMpEHUE €e MEeKIYHapOaHBIX cBs3eil. OTcro1a He0OX0MMOCTb
B HaJIAXXMBAaHUU, BOCCTAHOBJIEHUHM CBSI3U MeXIy TIpaxnaHamu Keipreisckoit PecryOnuku u
rpaxJaHaMy JPYTHX TOoCyJapcTB HE TOJBKO OJMKHETO, HO M JaibHero 3apyoexbs. K Ham enyt
JIEJIOBbIE JIIOAM, CTYACHTHI, JTUIa TBOpueckux npodeccuit. I'paxkaane Koipreizckoit PecriyOmmku
YE3KaIoT )KUTh 32 IpaHuIly. EcTecTBeHHO, 4TO B paMKax CTOJIb CI0KHOTO Ipoliecca 00pa3yroTces
HOBBIE CEMbHU, KOIJIa YMECTHO CKa3aTh, YTO «B3aMMO3aBHCHUMOCTh TI'OCYJapCTB HaXOIHUT CBOE
BBIp@KEHHE B paCIIMPEHUM COTPYJHHYECTBA B CaMbIX pa3IMyHBIX cdepax, B pPe3KO
yBeIUYUBLIEMCST OO0BbeMe OOMIEHHS] M KOHTAKTOB MEXKIYy JIIOJbMU HE3aBHUCHUMO OT HX
IpaKAaHCTBA M MecTa MpokuBaHus» [9]. Ilpueskaromue B Hamly cTpaHy JIMLA, HE UMEIOIINE
rpaxaancTBa Keipreizckoil PeciyOnnky Uiy mpocTo He MMEIOIUE TPakJaHCTBA!

— BCTYMAaIOT B Opak;

— pacTopraroT Opax;

— Oyay4H CynpyraMmu, pacopspKaloTCsl CBOUMU JIMYHBIMU U UMYIIECTBEHHBIMH TpaBaMu
1 00SI3aHHOCTSIMU;



— 3aKJII0YAIOT OpayHbIil 10TOBOD;

— 3aKJIFOYAIOT COTJIAIEHHs 00 yIiaTe aTuMEeHTOB;

— YCTaHaBJIUBAIOT OTLIOBCTBO (MAaTEPUHCTBO);

— OCIIapUBaIOT OTLIOBCTBO (MAaTEPUHCTBO);

— IPUHUMAIOT y4yacTHE B pa3pellieHUH CYAEOHBIX CIIOPOB, CBSI3aHHBIX C BOCHUTAHUEM
JIeTEeH;

— YCBIHOBJIIIOT HECOBEPIIEHHOJIETHUX ACTEH U T. 1.

TakoB nnepedeHb KOHKPETHBIX CEMEHHBIX OTHOLIECHUN ¢ y4aCTUEM MHOCTPAHHBIX IPaXKIaH
u Juy 0e3 TpaKAaHCTBA, PETYIMPYEMbIX KaK CEMEHWHBIM, TaK U MEXKIAYHApOJIHBIM YaCTHBIM
npaBoM. Yerkoe nepeunciaenne CK KP BompocoB, cBA3aHHBIX C IPUMEHEHUEM CEMEHHOIO
3akoHojaTenbcTBa KbIproizckoil PecniyOiinky kK MHOCTpaHIaM WM JMLaM 0e3 IpakJaHCTBa, HE
JieniaeT BO3HUKAIOIINE TIPU 3TOM MTPOOIEMBI POCTHIMHU.

CIOo)XKHOCT MX IIPABOBOIO DPETYJIUPOBAHMS 3aKIKOYAECTCI B TOM, YTO CEMEHWHBIE
OTHOIIECHUS C y4acTHMEM HHOCTPAHLIEB CBSI3aHbI Cpa3y C JIBYMS, @ MHOIJA U C HECKOJIbKUMU
rocyapcTBaMH M, COOTBETCTBEHHO, C IBYMS WJIM HECKOJIBKMMU IPAaBOBBIMHM CUCTEMaMH, YacTO
[I0-pa3HOMY pEIIAIOIIMMU BOIPOCHl Opaka M CEMbU KOJUIM3HMOHHBIE HOPMBI, HO OHM JIUIIb
OTCBUIAIOT K TMIpaBy OTHENbHBIX TIOCynapcTB. B mocnenHue roxapl BO3pOCIO 3HAYECHHE
MHOTOCTOPOHHUX M JBYCTOPOHHUX JOTOBOPOB, COAEPIKALIUX KOJUIM3MOHHBIE HOPMBI B 3THUX
obmactsx [10].

B ogHux crpaHax uMer0TCsS OrpaHUYEHHUs IS HKEHILUH, BCTYNAIOLUX B Opak: OHU MOTYT
BCTYIaTh B OpaK TOJIBKO IO UCTEYEHUU OIPEJICIIEHHOI0 NEeproJia BpEMEHH I0ciie pa3Bojia WU
CMEpPTU MYXa, B JPYI'MX CTpaHax TaKUe OrpaHUuYEHUs HE YCTaHOBJIEHBI. VIMeroTcs cTpaHsl, B
KOTOPBIX YCTaHOBJIEHbI OTPAaHUUYEHUS MM 0COOBIE YCIOBMS JUIsl BCTYIUIEHUS B Opak MX IpakJaH
C MHOCTpPaHLIaMHU.

Tak, B Jlanum Opaku ¢ MHOCTpaHLIaMH pa3pellieHbl TOJBKO B TOM Cllydyae, ecliid JIUIO,
BCTymatoniee B Opak, crapmie 24 €T, WHOCTpaHKA MOJXET BBIMTH 3aMyX 3a JaTCKOTO
IpaXkJIaHWHA IIPU YCIOBUH, YTO OH MMEET JOCTATOUHYIO JKWIILIOMAAs B JlaHMM, OCTOSHHBIE
JOXOJBl U CIIOCOOCH TpenocTaBuTh OaHKOBCKyto Tapantuio Ha 7000 eBpo. B Typkmenuun
YCTAQHOBJICHBI CIIEYIOLIME MpaBUiIa: HaJMYUE COOCTBEHHOCTHM HA HEABMKUMOCTh WIIH JKe
KBapTHPY; TPeOOBaHUS O B3HOCE WHOCTPAHIIEM OMPENENIEHHON CTPaXxOBOW CYMMBI, KOTOpas
JOJDKHA OBITh BBIIUIAYEHAa TYPKMEHCKOM TIpakJaHKe WM Ha COJep)KaHHe JeTeil B ciiyuyae
pactopkeHuss Opaka. VIMeroTcss M Takue TOCyJapcTBa, KOTOpbIE BOOOIE HE JOMYCKAaroT
3aKJII0YeHHs OpakoB Takoro poja. B Hamieil crpaHe nullb B TEYEHHE OYEHb KOPOTKOTO Mepuoja
(1947-1953) mo mpuuMHAM CyTry0O MOJIMTHYECKOTO XapakTepa Opakd COBETCKHX TPaXKaaH C
MHOCTpaHIamu ObLTH 3amperieHbl [11]. 3aKoHOAATETbCTBO OONBIIUHCTBA FOCYIAPCTB UCXOHUT
U3 MPHUHIMIIA MOHOTaMHMM, OJHAaKO B CTpaHaX, OTHOCSIIMXCA K MYCYJIbMAaHCKOMY MHUpY,
XapakTepHOW OCOOEHHOCTbIO B 00JacTH CEMEWHBIX OTHOIIEHUH SBJISETCS MOJUTaMUs
(MHOTOXEHCTBO).

B otnmenbHbIX cTpaHax Asuum U AQpPUKHM TPU3HAETCS MHOTOXXEHCTBO (TOJMramus),
COXPAHSIIOTCSl apXanyeckue oOblyau YIUIaThl BBIKYNA 3a HEBECTY, YCTAHOBJIEH KpailHe HU3KUMN
BO3pACT s BCTYIUIEHUS JKCHIIMHBI B Opak. 3aKOHOJATENbCTBY W MPAKTUKE psijfa CTpaH
W3BECTHBI PAacoOBbIE OTPAHMUYEHUS; HE JOMYCKAIOTCA Opaku MEXAy JIIOJbMU Pa3HOW pachl WU
pasHOro BepoucrnoBeAaHus. l3meHeHune ¢amuIuM UL, BCTyMAIOUIMX B Opak, TaKxke
ONpEIENAETCS Ha OCHOBE KOJUIM3MOHHBIX HOpM. Tak, B ['epmanuu, cornmacHo BBoHOMY 3aKkoHY
K I'TY, BO3MOXXHOCTh M3MEHEHUS (paMuiIMu ompezesnseTcs MpaBoOM T'oCyJapcTBa I'pakJaHCTBa
Ka)KJI0TO U3 CYIpPYTOB.

Taxkum 00pa3oM, MpH BCTYIUIEHUH B Opak TpakAaH pa3HbIX rOCYyIapcTB B OTHOLICHUH
KaXJIOTO W3 HUX 3TO OYyJeT OMpeNesaThCs MpaBoM ero crpansl [12]. bim3ko k oTHOIIEHUSM, B
KOTOPBIX YYacTBYIOT MHOCTpPAHIBI U JUIa 0€3 TpakJaHCTBA, JIGKUT TEPMHUH «MHOCTPAHHBIH
aneMeHT». OH 3aKpervieH 3aKoHoJaTenbHo B 1. 1 ¢T. 1167 I'paxnanckoro koaekca Kbeipbizckoit
Pecnyonuku [13] (manee — 'K KP) (yka3aHHbI TEpPMHH HIMPOKO MPUMEHSETCS B



MEXIYHApOJAHOM 4YacTHOM IipaBe). JlaHHas HOpMa MpeaycMaTpuBaeT, IPUMEHEHUE MpaBa «K
rpakAaHCKO-TIPABOBBIM OTHOILLIECHUSIM C YYaCTHEM HMHOCTPAHHBIX T'PAXKIAH WM WHOCTPAHHBIX
IOPUAMYECKUX JIUI JIMOO OCJOKHEHHBIM WHBIM MHOCTPAHHBIM 3JIEMEHTOM, OIpenesseTcsl Ha
OCHOBaHMM ['paXIaHCKOTO KOACKCa, MHBIX 3aKOHOB, MEXIYHAapOJHBIX JIOTOBOPOB H
MPU3HABAEMBIX MEKIYHAPOJIHBIX 00bIUAEB, a TAK)KE€ HA OCHOBAHUU COTJIAIICHUS CTOPOH).

Takum 00pa3oM, UHOCTPAHHBIN AIEMEHT IPAKIAHCKOTO OTHOIICHHS MOYKET BBIPAXKATHCS:

— B UHOCTPaHHOM TPaXJIAHCTBE JIMOO WHOCTPAHHOW pETUCTpallud B  Cilydae
FOPUINYECKUX JIML €70 YYaCTHUKOB;

— B HAXO0XK/IEHUU O0BEKTa IPAKIAHCKUX MIPaB 3a TPAHUIICH;

— B UHBIX XapaKTEPUCTUKAX.

VYKa3zaHHBII NIEPEUYEHb HE SIBISIETCS UCUEPIBIBAIOIIMM. Tak, B CEMEUHBIX OTHOUICHUSX B
Ka4ecTBE MHOCTPAHHOTO 3JIEMEHTAa MOXET BBICTYNATh TO OOCTOSITENBCTBO, YTO FOPUANYCCKHIMA
(bakT, ¢ KOTOPBIM CBSI3aHO BO3HHMKHOBEHHE, U3MEHEHHE WM MPEKPallleHUEe OTHOIICHUS, UMell
MECTO 3a IpaHulEed (HampuMmep, 3aKJIIOUEHUE WM DPACTOpKEHHE Opaka MEXIy rpakKaaHaMH
Koipreisckoit PecyOonuku ObUIO MPOHM3BENEHO HA TEPPUTOPHUH HHOCTPAHHOTO TOCYAApCTBA).
Hanuune nHOCTpaHHOTO 37€MeHTa 0053bIBA€T MPABOINPUMEHUTENS ONPEAECIUTh KOMIIETEHTHOE
paBo.

HecmoTps Ha 3akperieHre KaTeropuum mHocTpaHHoro sinementa B pasnene VII 'K KP, B
HAayKe HET €JIMHOTO MHEHHUS O €ro NpuMeHeHuu. [I[pOTHB MOHATUS «MHOCTPAHHBIA IJIEMEHT» B
JUTEpaType MNPUBOJWINCH pA3JIMYHBIE AapryMEHTHI, CPEAu KOTOPBIX — JOBOJ O TOM, 4TO
UCTIOJI30BAaHUE JTOTO TOHSATHS HAPYIIAET CTPYKTYPY OTHOILIEHHS, pa3padOTaHHYIO B TEOPHH
npaBa (CyOBEeKT, 0ObEKT, IpaBa U OOS3aHHOCTH), IOTIOJHSS €€ elle OJHUM 3reMeHToM. Ho mon
MHOCTPAaHHBIM 3JEMEHTOM, Kak oTMeudaer H.M. MapepimeBa, Hago NOHMMATh HE JJIEMEHT
OTHOLLEHHUS, a JIMIIb €r0 «OINPEICICHHYI OKPAacKy», BBIABISIONIYIO CBSI3b C MHOCTPAHHBIM
rOCY/IapCTBOM M JAIOIIYI0 OCHOBAHHMS JIJIsl TIOCTAHOBKH BOTPOCA O MPUMEHUMOM mipase [14].

Kpome Toro, BpICKa3bIBAIOTCS NMPEUIOKEHUS O 3aMEHE «MHOCTPAHHOTO JJIEMEHTa» Ha
«MHOCTPAHHYIO XapaKTEPUCTUKY» WIIU TPOSBICHUE HOPUAMYECKOM CBA3U. OJHAKO OTKa3 OT
NPUMEHEHUS KaTerOpUHU <«MHOCTPAaHHOTO DSJEeMEHTa» HeleaecooOpa3eH Mo  CIeAYIOUINM
MIPUYMHAM: BO-TIEPBBIX, 3TO YCTOABUIMKCS TEPMUH, U, BO-BTOPBIX, OH 3aKPEIJIEH 3aKOHOJATEIEM.
B cemeitHoM mpaBe B MOJABIISIONIEM OOJBIIMHCTBE CIIY4aeB CBSI3b OTHOIIEHUS ¢ MHOCTPAHHBIM
rOCYy/IapCTBOM BBIPAXKAETCs, MpPEXKIE BCEr0, B HHOCTPAHHOW XapaKTEPUCTUKE CYyOBEKTOB
ornomenus. Paznen VII CK KP, mocpsiieHHBI CEeMEHHBIM OTHOILIEHUSM C HHOCTPAHHBIM
AJIEMEHTOM, Ha3BaH «lIpuMeHeHne CeMEMHOro 3aKOHOJATENbCTBA K CEMEUHBIM OTHOLICHUSM C
y4acTHEM HHOCTPAHHBIX TPa)/IaH U JIUI 0€3 TPaKIaHCTBaY.

Iloxg rpax1aHCTBOM NOHMUMAKOT YCTOWYMBYIO IPAaBOBYIO CBs3b JMma ¢ KbIpreizckoi
Pecry0mrkoii, BbIpaxaromniyrocs B COBOKYITHOCTH MX B3aMMHBIX TIpaB U o0si3aHHOCTEH [15], T.€.
NpU3HAHUE ATOrO JIMIAa B KadyecTBE IOJHOMPABHOIO CyObeKTa MpaBOBbIX OTHOIIEHUH. B
COBPEMEHHOM MEXIAYHAPOJHOM IIPaBE OMPEAEIIEHO, YTO MU3MEHEHHE TI'PAXKIAHCTBA OJHOIO W3
CyIpyroB aBTOMAaTHYECKM HE BJEYET 3a COOOM H3MEHEHHE Tpa)xJaHCTBAa JPYroro, HO
TIPe3IOMHUpYeT OOJerdyeHHbIH MOPAIOK M3MeHeHHs rpaxancTBa (Hpro-Mopkckas KOHBEHIMS O
rpaXKAaHCTBE 3aMYyKHeH >keHIIUHbI 1957 1.).

CemeliHble OTHOIIECHHS C WHOCTPAHHBIM JJIEMEHTOM SIBIISIFOTCA COCTABHOM YacCThIO
MEXKTYHAPOAHBIX TPa)KAaHCKUX OTHOILICHHI. MTHOCTpaHHBIN 3JIEMEHT B CEMENHBIX OTHOIICHUSX
MOJKET MPOSBIISATHCS BO BCEX €r0 BapuaHTaX. B 3aK0HOJaTeNbCTBE HEKOTOPBIX TOCYAAPCTB 0C000
BBIJIETISIIOTCS. «MHOCTPaHHbIE» (MEKIy UHOCTPAHIIAMU) U «CMEIIaHHbIE) (MEXAY MHOCTpaHLaMU
U COOCTBEHHBIMH TpaknaHamu) Opaku. MHOCTpaHHBIMH TpakIaHAMHU, O KOTOPBIX UAET pedb B
paznene VII CK KP, cornmacuo ct. 3 3akona KP «O rpaxmanctBe Keipreizckoit PecmyOmmkmy,
SBISIIOTCS JIUIA, HE sBIstomuecs TpaxnaHamu Keipreickoit Pecnybnuku u  umeromue
JI0OKa3aTesIbCcTBa CBOEH NMPUHAJIEKHOCTH K IPak1aHCTBY MHOCTPAHHOI'O FOCYyapCTBa.

Bwmecte ¢ TeM npu peryJMpoBaHUN CEMEWHBIX OTHOLICHUH JOIYCKAETCS M IPUMEHEHUE
CEMEIHOro 3aKOHOAATEIbCTBA IPYTUX CTPaH. ITO 00YCIIOBICHO HAIMYNEM KOJUTU3MOHHBIX HOPM



B CK KP. Ho, KkOHEYHO, y4HUTBIBA€TCA M TO, YTO 3TO HE MNpaBo KbIPreI3cKoit
PecnyOnuku, a uWHOCTpaHHOE TMpaBo, Tpedyromiee ocodoro moaxona K
YCTaHOBJICHUIO €r0 COJEpKaHHs U TOJIKOBaHUIO. llpu3Haercs, 4To, MOCKOJIBKY
pelleHre cy1a, OCHOBaHHOE Ha MPUMEHEHUH WHOCTPAHHOIO MpaBa, HAIIPaBJICHO Ha
MpU3HAHUE TeX CYOBEKTUBHBIX MPaB, KOTOPHIE BO3HUKIIMU IO JACHCTBHEM JTaHHOU
WHOCTPAaHHOW CHCTEMbI MpaBa, OTCHUIKA KOJUIM3MOHHOM HOPMBI K HHOCTPaHHOM
MPaBOBOM HOpME TpeOyeT MPUMEHEHHs MOCICTHEH Tak, KaK OHA MPUMEHSETCS Y
ce0s Ha pOoAMHE.
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