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HEKOTOPBIE BOITPOCBI CYBBEKTA ITIOAMEHBI PEBEHKA
IO YI'OJIOBHOMY 3AKOHOIATEJIBCTBY PECITYBJIMKHN KA3ZAXCTAH

B.T. A6ynxauposa

PaccmarpuBaetcs noHsiTue cyobekTa nogMeHbl pedeHka, npeaycMoTpeHHoro cT. 136 YronosHoro kogekca Pecnybnukm
KasaxctaH. Cy6bekTbl JaHHOrO MPOTUBONPaBHOIO AESIHWUSA CBOMMUW HeNpaBoOMEPHbIMU AEACTBUSIMU NOCAraloT Ha npasa
pebeHka XnTb 1 BOCTIUTLIBATLCSA B CEMbE, a Takke HOpMarbHO pPa3BUBaTLCS U pacTu. Lienbio JaHHOW cTaTby SABNSeTCs
BCECTOPOHHEE UCCred0oBaHNE HEKOTOPbIX CMOPHbIX NpecTynneHuin. CyGbekToM noaMeHbl pebeHka MOXeT ObiTb npu-
3HaH TOJbKO YeroBeK, KOTOPbIN, CoBepLUasi Kakoe-nmbo NpecTynHoe AesHne, CnocobeH NOHMMAaTh 3HaYEHUE U CMbICH
HaCTYMMBLLMX UMW MOTYLLMX HACTYNWUTb BPedHbIX NOCNEACTBUIA, OCO3HAET XapaKTep CBOEro AeSHUSI U MOXET PyKOBO-
OUTb UM UMK B CUITY MCUXMYECKOrO PacCTPOMCTBA HE B MOIHOM MepPEe MOXET OCO3HaBaTb XapakTep CBOEro NpPecTynHoro
OesiHUSI U pyKoBOAWTb UM. ABTOp 0cO60 OTMeYaeT, YTo nogmMeHa pebeHka coBepLlaeTcsi B OCHOBHOM [OIMKHOCTHLIMU
nuamMm, B YaCTHOCTU MEAULMHCKUMY paboTHUKaMu. BUHOBHBIMK B nogMeHe pebeHka MOryT ObiTb POAMTENN, ONEKYHbI,
YCbIHOBUTENWU, a TakXe NpeacTaBUTeNy aAMUHUCTPaLIMKN YYpeXaeHUst 06pa3oBaHns UNM 34paBoOOXPaHEHUS .

Knroyeeble crioea: cybbekT; pebeHok; npecTynnexHune; nogmera pebeHka; Pecny6nvka KasaxcTtaH; poaunbHblid 4OM.

KA3AKCTAH PECITYBJIMKACBIHBIH KbLJIMBIII-)KA3A MbIN3AMIAPBI FOIOHUA
«BAJIA AJIMAIITBIPYY» CYBBEKTUHUH AHPBIM MACEJIEJIEPHA

B.T. A6ynxauposa

Byn makanapa Kasakctan PecnybnvkacbiHbiH KbinMblll-xa3a kogekcuHuH 136-6epeHecrnae kapanraH 6anaHbl an-
MaLTbIpyy CyOBbeKTU TyLyHYry kapanat. Byn ykykka KapLibl XOCyHAapAblH CyObeKTTEpPU ©3YHYH YKYKKa aT apakeT-
Tepyn MeHeH 6anaHbiH yi-0yneae Xalloo xaHa TapbusinaHyy yKyryHa, OLOHAON arne KaauMKUOEN eHYryyre xaHa ece
GepuimHe kon canat. byn 6epeHeHVH MakcaTbl 6ana anmaluThIpbIn XaTkaH CyObeKTTUH aripbiM Tanall MacenenepuH
ap TapanTyy usungee 6onyn caHanat. KaHgangbip-6up KbinMbILL KOCYHAAPbIH Xacan XaTbir, aHblH MAaHUCUH XaHa
Tepc keceneTTepyH, 63yHYH Xacar XaTkaH apakeTuH TYLUYHIeH >xaHa e3yH 6allkapa anraH ke NCUXONOornanblK XakTaH
XabblpkaraH4aH yrnam e3yHYH KbINIMbILLTBIK XXOCYHYH TONyK TyLyHe anbaraH >xaHa e3yH b6allkapa anbaraH agam raHa
6GanaHbl anMalUTbIpbIn XaTkaH CyObekT KaTapbl acenTenet. ABTop 6anaHblH anMallblllbl Kbi3MaT agamaapbl, Hernsu-
HEH MeauuMHa KbiaMaTkeprepy TapabbiHaH Xypry3ynreHayryH esreve 6enruneint. Ata-aHenep, Kamkop4dynap, ackipan
anyydynap, oLWoHAoW 3ne 6unum Gepyydy MEKEMEHWH Xe canaMaTtTblk CAaKTOOHYH aAMWHUCTPALMSIChIHBIH ©Kynaepy
OanaHbl anMaLuTbipyyra KyHeenyy 60mnyLly MyMKyH.

TytiyHOyy ce3dep: cybbekT; 6ana; KeinMbiw; 6ana anmMaluTeipyy; Kasakctan Pecnybnukacel; TepeT yiy

SOME QUESTIONS OF THE «CHILD SUBSTITUTION'S» SUBJECT
BY THE CRIMINAL LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN

B.T. Abulkairova

This article discusses the concept of the subject of child substitution, provided for in Article 136 of the Criminal Code
of the Republic of Kazakhstan. The subjects of this illegal act by their unlawful actions infringe on the rights of the
child to live and be brought up in the family, as well as to develop and grow normally. The purpose of this article is a
comprehensive study of some controversial crimes, only a person who, committing a criminal act is able to understand
the meaning and meaning of the harmful consequences that have come up or could come in, is aware of the nature
of his act and can lead it, or due to mental illness fully aware of the nature of his criminal act or lead it. The author
emphasizes that the substitution of the child is carried out mainly by officials, in particular medical personnel. Parents,
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guardians, adoptive parents, as well as representatives of the administration of an educational or health institution may

be guilty of child substitution.

Keywords: subject; child; crime; child substitution; Republic of Kazakhstan; maternity hospital.

Under the child substitution should be under-
stood fraudulent acts committed unnoticed, secretly or
fraudulently, as a result of which one child is replaced
by another. The basis of criminal liability is the com-
mission of an act containing all the signs of a crime,
which are provided for by criminal law. One of the
mandatory elements of a crime is the subject of the
crime, which has the appropriate characteristics. In do-
mestic criminal law, the subject of a crime is a person
(individual) who committed a criminal act [1].

M.S. Rakhimov believes that the subject of
a crime is one of the necessary elements of a crime.
“The subject of a crime is not an abstract legal con-
cept. The subject of a crime is a person who lives
and carries out criminal acts in the society of other
people” [2].

The subject of substitution of a child can only
be a sane person [3, p. 78]. Insanity is established ret-
rospectively and correlates with the time the socially
dangerous act was committed. The subsequent re-
covery of a person is not a reason for bringing him to
criminal liability [4, p. 78].

One of the main conditions to attract a person to
criminal liability is to reach a certain age. According to
the criminal law of the Republic of Kazakhstan young
children may not be the subjects of a criminal offense.

As a result of this socially dangerous act, enor-
mous moral harm is inflicted on the child and parents.
The child is illegally separated from his parents, there-
by depriving him of the right to live and be raised with
his family, sisters, brothers and other relatives. Article
136 «Child Substitution» of the Criminal Code of the
Republic of Kazakhstan provides for liability for this
crime. It is carried out by replacing one child, mainly
one infant with another. The victims are parents and
a newborn child, mainly without pronounced external
features. Mothers, in turn, after the birth of a child in
some cases, are in a state of psych emotional stress,
due to which they cannot remember the distinctive
features of their child. In this regard, a criminal of-
fense is usually committed during the first days after
the birth of the baby. Making substitution of children
encroaches on social relations related to the interests
of the family. The right to joint stay of the infant with
his parents, guaranteed at the international and domes-
tic levels is violated [5].

Among the mandatory elements of criminal of-
fenses against the family and minors is the subject
of the crime. The subject of a crime is a person who
is able to bear criminal responsibility in cases of

committing a deliberate or reckless socially dangerous
act provided for by criminal law. Only sane individu-
als who has reached the established age [1] are sub-
ject to criminal liability. The substitution of the child
is mainly committed intentionally. When replacing
a child, a person who has reached 16 years of age may
be prosecuted. Usually, the offender’s age for substi-
tuting a child is established on the basis of an appro-
priate document (passport, birth certificate, etc.). If
such a document is missing, other documents are used
up to the forensic examination. In this case, the date of
birth of the perpetrator should be considered the last
day of the year, called experts. When sentencing, the
court should proceed from the minimum age of the
person alleged by the examination.

Along with the establishment of the age required
for the recognition of the person subject to the offense,
it is required to establish a sign of sanity, which in
criminal law is understood as the state of mind of an
individual at the time of committing a crime, affecting
the criminal behavior of a person [6, p. 129].

The subject of child substitution, according to
the legislation of most foreign countries, as in Ka-
zakhstan, is the general subject of the crime, that is,
the physical sane person who committed the crime at
an age from which criminal liability may occur). The
only exception is the Criminal Code of the Republic of
Azerbaijan, where the subject is a special subject, that
is, a person who has the responsibility to protect the
child and take care of him.

When the subject of the substitution is an official
(for example, the head of the department of the mater-
nity hospital), then his actions are qualified according
to the aggregate of Art. 136 of the Criminal Code of
the Republic of Kazakhstan and under the article on
official criminal offenses.

The subject of child substitution can be any sane
person who has reached the age of sixteen. In criminal
law, the concept of “sanity” is used in a special sense
- as an antithesis to the concept of “sanity”. A person
who has committed socially dangerous criminal of-
fenses against family and minors in a state of insan-
ity may be ordered by the court to enforce compulsory
medical measures provided for by the criminal law
of the country. The concept of insanity, i.e. the de-
termination of the signs in the presence of which the
person who committed the crime is not able to bear
criminal responsibility for his mental state is also not
the same in different states. The subject of a crime is
a physical person who has reached a certain age and
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has committed a socially dangerous act guilty under
the criminal law. In practice, these are almost always
employees of the maternity hospital, orphanage, etc.,
or a person assisting in childbirth or caring for a new-
born outside a medical institution [7, p. 109].

The onset of criminal responsibility is possible
only for those who are aware of the actual nature of
his actions (inaction) and understand their social value
[8, p. 180]. The detection of substitution and the return
of the child to a legal family does not exclude the re-
sponsibility of those responsible under Art. 136 of the
Criminal Code of the Republic of Kazakhstan.

Juvenile persons, who due to their age are not
able to fully realize the danger of their actions (inac-
tion) or lead them, can not be recognized as subjects
of crime and are not criminally responsible for their
socially dangerous acts [9, p. 186]. And the instigator
of the substitution of the child, prompting the executor
to substitute the child for material reward (for exam-
ple, the mother of another child), is responsible for the
incitement, i.e. under Art. 29 and 136 of the Criminal
Code of the Republic of Kazakhstan.

If the person who carried out the child substitu-
tion then undertakes extortion from the parents, with-
out whose knowledge and consent the substitution has
been carried out, these actions are qualified according
to Articles 136 and 194 of the Criminal Code of the
Republic of Kazakhstan.

Subjects of child substitution can be par-
ents, medical personnel of maternity hospitals and
children>s institutions, as well as other interested par-
ties - that is, both private individuals and officials who
use their official powers, although the disposition of
the article itself does not mention this [10]. In the role
of a special subject of a crime, medical workers are
most often conceivable [11].

E.V. Denisova believes that, depending on who is
the subject, the substitution of the child’s possible both
in hospitals and medical facilities, as well as outside
(in the case of abandonment of the child in the street or
in the park unattended), which is very difficult. Most
often, the subject of the crime are medical workers of
a maternity hospital [12]

As practice shows, the child substitution is car-
ried out mainly by medical workers, more precisely by
obstetrician-gynecologists and other persons. There-
fore, in Part 2 of Art. 136 of the Criminal Code of
the Republic of Kazakhstan, it is necessary to add the
qualifying composition “... using the official position”.
This will help prevent the substitution of the child
committed by medical workers. For example, on Au-
gust 21, 2017, doctors at the perinatal center No. 4 of
Shymkent replaced babies. Doctors gave the mother
the body of someone else’s child with the wrong sex.
For this they were fired [13]. We believe it is necessary

to toughen the punishment for such an unlawful act.
As correctly noted by G.M. Minkovsky, encroach-
ments on the rights of children on the part of persons
with special educational responsibilities, as it were,
double the violation of these rights [14, p. 115].

For example, the State Duma of the Russian
Federation began work on a bill that would introduce
criminal liability for nurses of maternity hospitals, who
inadvertently replaced children [15]. In this regard, ap-
parently, it will be correct too, the legislative bodies of
the Republic of Kazakhstan to provide a norm provid-
ing for responsibility for the substitution of a child.
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