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K ITPOBJIEME IIOHVMMMAHMA CYBBEKTMIBHOTI'O ITPABA

B.B. Iloii

PaccmatpriBaetca npobnema onpegeneHns Tako IopranYecko KaTeropum, Kak “cybbekTrsHoe npaso”. Mpose-
[E€H aHaNn3 passfiMuHbIX MOAXOAOB K ONPefeneHnto 3To NPaBOBOW KaTeropun, AaHbl obLme XxapakTepHble npu-
3HaKM CyOGbEKTMBHOIO MpaBa 1 Ha X OCHOBE NPeSJIOKEHO Ero aBTOPCKOE ONpefeneHue.

Knioyesble cnosa: cybbekTMBHOE NPaBO; MPaBOOTHOLLEHNWE; NPaBOMOYKE; YNIPaBOMOYEHHbIN CyObeKT; KOHCTUTY-

LlI/IOHHO-I'IpaBOBOVI CTaTyC JINYHOCTW.

Tepmun “cyObeKTHBHOE TPaBO™ SIBISIETCS J10-
CTaTOYHO AMCKYCCUOHHBIM B IOPUIMYECKOM HayKe
U PA3IMYHBIMU ABTOPAMHU  OIpEAENsieTCs Io-
paznomy. M3BecTHO, 4TO TEPMHUH “TIpaBO”” MHOTO3HA-
YeH, HO KOTZIa OH HCIIONB3yeTCst 63 OTOBOPOK, TIOJ
HHUM TOHUMAETCSI OOBEKTUBHO CYILECTBYIOIIAS CHC-
TeMa IOPUINYeCKHX HOpM. HeoOXoqmMocTs B yTOU-
HEHWH BO3HHUKAET TOTJa, Korjua TpedyeTcs oOpaTuTh
BHUMAaHME HE HAa HOPMY 3aKOHA, a Ha MPaBO KOH-
KpPETHOIO Juia — cyObeKTUBHOE IpaBo. B naHHOM
KOHTEKCTE Ba)KEH MOMEHT [POTHBOIOJIAraeMOCTH' .

P. Uepunr Ha3bBal CyOBEKTUBHOE IPaBO
KOHKPETHBIM, MPOTHBOIIOCTABJISAsl €ro adCTpakT-
HOU fopuaryeckoil Hopme?. Takke B FOPHIUUECKOMN
JIUTEpaType MpeAnarajgoch HCHOIb30BaTh TEPMHH
“npaBoMouHre” KaKk CHHOHUM CyObEKTHBHOTO MpaBa.
OpHaKo JambHEUIIHA TITyOOKUI aHaIH3 CTPYKTYPHI
CYOBEKTHBHOTO ITPaBa MOKAa3al HECOCTOSITEIbHOCTh
JAaHHOTO Te3uca, MO0 NPaBOMOYHME TOpasfo Yxke
CMBICIIOBOM Harpy3Kku, KOTOPYIO HECET CYyOBEKTHB-
HOE TIPaBo.

Heckosibko HeynauHbIM, Ha Hall B3DJIAL, BH-
JUTCSL IPEIJIOKEHNE HEKOTOPBIX aBTOPOB BKJIIOUUTh
CyOBEKTUBHOE MpPaBO B CHCTEMY OOBEKTHBHOTO
npaBa, OOBCIUHMB, TAKUM O0pa3oM, JBa MOHSTHSL.

' Mamysos HH. O mnpaBe B 0ObEKTHBHOM
1 cyObekTuBHOM cMbicie // [IpaBoBenenue. 1999. Ne 4.
C. 133.

2 Uepune P. Bopwba 3a mpaBo. M., 1991. C. 41.

OnHaKo I1Ba STHX SIBICHHUS HAXOISATCS B PA3INIHBIX
PeaTbHOCTAX MPABOBOH INIOCKOCTH M METOJOIO-
THYCCKH OOBCTUHEHHE JTHX KATErOPHI BO3MOXK-
HO JHIIb B 00Jiee MIMPOKUE KATETOPHU TaKHe, Kak
“MEXaHM3M MPABOBOTO PETYINPOBAHUS, “TIPABOBAS
cuctema” U T.1.

[enenne npaBa Ha CYyOBEKTUBHOE U OOBEKTHB-
HOE HEOOXOMMMO U OTPaKSHUSI Pa3IHIHOTO CO-
[[UAJIbHOTO HA3HAYCHUS U (YHKIMOHATBHOU CBSI3U
9THX [JBYX POICTBEHHBIX, B3aHMMOIOMOIHSIONINX,
HO HECOBIA/AIOUINX PABOBBIX SBIISCHUIL .

Ecnu oOpaTuTbesi K ONMpEesieHUI0 KaTeropuu
“cyOBEKTUBHOE MPABO”’, TO CIEAYET OTMETUTh, YTO
B IOPHIMYCCKOM HayKe BCTPEUACTCS MHOKECTBO
ONpE/IEICHUI JAaHHOTO SIBJICHUSI.

P. Uepunr mon cyObeKTUBHBIM MPAaBOM ITOHU-
Man “TOpUIWYECKH 3allWIIeHHBIA WHTEpec”, IIo-
CKOJIBKY KaXJI0€ CyObEKTUBHOE MPABO CYIIECTBYET
IUTSL TOTO, YTOOBI YIOBJIETBOPSTH MOTPEOHOCTH Ue-
noBeka. [ToaTomy coneprkaHme 3TOTO IpaBa COCTaB-
nsieT kakoe-nmubo 6maro. C nmpencTaBieHeM o Oare
CBSI3aHO TOHSATHE HHTEpeca®.

3 TlonpoGHee 00 sToM cMm.: Xoxnosa E.M. CyOb-
€KTHBHOE NPaBO U IOpUANYECKasi 00sS3aHHOCTh B Me-
XaHU3ME€ MpaBOBOrO peryitupoBanus: Jluc... kanm.
ropun. Hayk. M., 2008. C. 61.

* Uepune P. Uurepec u npaso. Spocnasib, 1880.
C. 153.
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Teopus u npaxmuxa 2o0cy0apcmeenio2o YnpaeieHusl

B cBoe Bpems M.M. Kosanesckuii ompene-
T CyOBbEKTUBHOE NMPABO JIMUYHOCTH KaK “HHIUBH-
JlyallbHbIC BOJILHOCTH, OCHOBAaHHbIE Ha 3aKoHe !,
B tpymax .. I'pumMMa cyOBeKTHBHOE TIpaBO 000-
3HayaeTcsl Kak ‘“TIpU3HaHHas 3a JaHHBIM JIULIOM
B M3BECTHOM HAIIPABJICHUHM U B M3BECTHBIX INperie-
J1ax cBoOOna JeUCTBHMN 2.

B nocnenyromem cyObeKTHBHOE IIPaBO OIIpEae-
JSUIOCHh KaK Mepa BO3MOXKHOT'O IIOBEICHNUS CyObeKTa.
Tak, H.A. Ty30B onpenensier cyObeKTHBHOE TIPABO
KaKk KOHKPETHO JO3BOJICHHYIO Mepy TIOBEICHHUS,
OCHOBAHHYIO Ha €¢ OOBEKTHBHOW BO3MOKHOCTHS,
A.H. TornoBucTiKOBa MPEACTABISIET €ro KaK rapaH-
THUPOBAHHYIO TOCYIAapCTBOM MEpPy BO3MOXKHOIO ITO-
BEJCHUS JIMYHOCTH, BAKHEUIIMHA 3JIEMEHT KOHCTH-
TYIMOHHOTO craryca judaoctu?, A.B. Munkesuy
paccMaTpuBaeT CyObeKTHBHOE MPaBO KaK MPU3HAH-
HYIO WIM IPEAO0CTaBICHHYIO 3aKOHOM BO3MO)KHOCTb
TOrO WIJIK MHOTO noBeeHus". CrpaBe/IuBbIM MPeji-
CTaBISIETCSl OMNpEJEICHNEe CYOBCKTUBHOTO TIpaBa,
nanHoe npogeccopom C.C. AsexceeBbIM: CyOBbEK-
THUBHOE IIPAaBO — 3TO NPEAYCMOTPEHHas Ul yIIpaBo-
MOYCHHOI'O JIMIla B LCIAX YAOBJICTBOPCHUA €TO UH-
TepecoB Mepa BO3MOXKHOTO TTOBEAEHHsI, 0OecCIIeueH-
Hasl FOPUIMYECKUMHU OOS3aHHOCTSAMH JPYTHX JIALLC.

Tak wiau uHAve, BO BCeX OOO3HAYCHHBIX Ic-
(buHNLKAX CyObEKTUBHOE IIPaBO MPEACTAET Kak
Mepa TOBEICHHS CyOBEKTa MPAaBOBBIX OTHOIICHUH,
KOTOpasl SBJIAETCS JO3BOJIEHHOM M OXpaHIEMOH co
CTOPOHBI 3aKOHA. DTa Mepa, B CBOIK odepesb, odec-
MIEYMBACTCA KOPPECHOHIUPYIOMIEH HOPUANYECKON
00SI3aHHOCTBIO M BBIPAXKAETCSI B BO3MOXKHOCTHU CO-
BEpIIATh OMpEICICHHbIC (PaKTUUSCKUE ICHCTBHUS
B paMKax IPaBOBOTO OTHOMICHWS. Takum oOpazom,
MbI MOKEM BBIJACJIMTH OCHOBHBIC TTPU3HAKN cy61>el<—
TUBHOTO npaBa. K 4ucity TakoBbIX OTHOCAT: 1) OHO
MIPUHAJICKUT CYOBEKTYy; 2) OCHOBAaHO Ha HOpMax
00BEKTUBHOTO paBa; 3) MpeCTaBIseT co00i MpaBo
YIPaBOMOYEHHOTO CyOBEKTa MPaBOOTHOLICHHS Ha

' Kosanesckuii M.M. YdaeHne o THIHBIX MPaBax.
M., 1906. C. 6.

2 Ipumm J1J]. Jlexuuu 1o TO0rMe pUMCKOTO Mpa-
Ba. CIIo., 1910. C. 77.

3 TIpobGieMbl TEOpHHU TOCYIAPCTBA U MpaBa: yueo-
uuk / [Ton pen. B.M. Cripeix. M.: Dkemo, 2008. C. 431.

* Tonosucmuxosa A.H., Imumpues FO.A. TIpo6-
JIeMbl TEOPUM TOCYIAapCTBA W TMpaBa: y4yeOHuK. M.:
Dkemo, 2005. C. 651.

5> IIpoGieMbl 0OIIEH TeopwH TpaBa U rocymap-
ctBa: yuebnuk / [Tox obm. pen. mpod. B.C. Hepcecsin-
a. M.: HOPMA, 2006. C. 377.

¢ Anexcees C.C. Teopus rocyaapcTsa M IMpaBa.
M., 1998. C. 289.

KOHKPETHOE IOpPHINYECKOe IOoBeAeHue; 4) HEe BO3-
HUKaeT 0e3 MHTepeca, KOTOPBIN CBSI3bIBACT yNPaBO-
MOYEHHOTO 1 00513aHHOTO CyObEKTOB IPAaBOOTHOILIE-
HIIST; 5) HalpaBJICHO Ha JTOCTI)KEHHE TOTO FITH HHOTO
COITMATIBHOTO O11ara; 6) o0ecreunBaeTCs U rapaHTH-
pyeTcs 3aKOHOM; 7) OCYIIECTBIIETCS B MHTEpecax
HOCHTEJII CyOBEKTHBHOTO IMpaBa; §) MMEET CBOH
npenesnsl; 9) mpeanonaraeT BO3I0KEHHE Ha IPYTYIO
CTOPOHY IOpPHIUYECKON 00si3aHHOCTH . BpineneH-
Hele E.M. XoxJI0BOW 0COOCHHOCTH CyOBEKTHBHOTO
npaBa MOTYT OBITh IMOABEPTHYTHI ONPEICICHHOM
kputuke. Ha Ham B3misi, OCHOBaHHOCTh CYOBEK-
THUBHOTO TIPaBa Ha HOpMax 0OBEKTHBHOTO MIpaBa ykKe
nperonaraeT coool rapaHTHPOBaHHOCTh U OOecIIe-
YEHHOCTb 3aKOHOM, & OCYILECTBIIEHHE B MHTEPECcax
YIIPaBOMOYEHHOTO JIUIA TTOJpa3yMeBaeT, UTo CyOb-
EKTHBHOE MPaBoO HEe BO3HHUKAET Oe3 MHTEepeca.

Takum 00pa3oM, B CyObEKTHBHOM IpaBe BaX-
HO BBIICTIUTH CIICAYIOIIEE.

1. CyObexTuBHOE MpaBO €CTh Mepa BO3MOXK-
HOTO TNOBeZIeHUsl. Mepa o3HayaeT IpaHully, npeen
MIPOSIBIICHUS Y4er0o-HUOYIb. [IpuMEeHUTENHHO K CYOB-
EKTUBHOMY TpaBy Mepa BKJIIOYaeT B ce0st BU U pa3-
Mep BO3MOXKHOIO ToBeaeHus. Hampumep, 3akoH,
PETYIUPYIONIUI NPABO HA OIUIAYUBAEMBIA OTIIYCK,
ompenensieT U BUJ MOBEICHUS (€KErOIHBIA OTIMYCK
C COXpaHEeHHEM CPEeAHEero 3apadoTKa), U ero paMep
(TIpOIIOIKUTENLHOCTD OTITycKa). OnpenencHue Me-
PBI, TpaHUILl IPOABJICHUSA MMOBCACHMS JIMIa BbI3BAHO
HEOOXOIMMOCTBIO COOJIONEHHUS] TaK Ha3bIBAEMOTO
“30510TOTO TpaBWIIa” FOPUCTIPYICHIIUH, CHOPMYIIH-
poBanHoro emie M. KantoM B €ro Kareropuyeckom
umneparuse: “IlocTynaii Tak, 4ToObl MakCUMa TBO-
€ro TOCTYIKa MOIJIa CTaTh BCEOOIINM 3aKOHOM”.
Ora ¢QopMyna Halia CBOe OTpaKeHHE B OONBIINH-
CTBE KOHCTUTYLIMH cTpaH 3anaaHoil EBpornsl B Buje
TIOJIO’KEHUS O TOM, UTO JIHIIO PEaM3yeT CBOH IIpaBa,
€CJIM OHM HE HapyHIAIoT TpaB APYTOro YellOBeKa.

CyOBEeKTUBHOE TPaBO — 3TO BO3MOXKHOE TOBE-
JIeHNEe, T.e. HOCUTENIb CyOBREKTHBHOTO IPaBa BCETa
UMeeT BBIOOp: JEWCTBOBAThH OMpeesieHHBIM 00pa-
30M HJIH BO3JIEPXKATHCS OT NEHCTBHIA. DTOT BBHIOOP
UMEET BOJICBOM XapakTep W 0a3upyercss Ha KOH-
KPETHBIX HMHTEpEecax y4acTHHKA MPaBOBOTO OTHO-
LICHHUs B TIpe/iesiax ero NpaBoMOUYni.

2. ConmeprkaHne aHAIM3UPYEMOTo TpaBa ycTa-
HaBJIMBACTCsI HOpPMaMU IpaBa W HOPUANYCCKUMU
(akTamMu. YCTaHOBJICHHOCTh MPABOBBIMH HOPMaMHU
MIpeAroIaraeTHX NPU3HAHNE U 3aIUTY COCTOPOHBITO-
cynapctBa. O4eBHIHO, YTO CTETICHD 3AIIUIICHHOCTH

7 Xoxnosa E.M. CyObeKTHBHOE TIPABO U FOPHUJIHU-
yeckasi 00s3aHHOCTh B MEXaHH3Me TIPaBOBOTO PETYIIH-
poBanus. Juc. ... kaun. ropun. Hayk. M., 2008. C. 65.
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B.B. Loui

CyOBEKTHUBHBIX MpPaB pPa3IHMdHA, OIHAKO ITAaHHBII
MIPaBOBOH ()EHOMEH SBISIETCS HEOThEMIIEMOI Ha-
CTBIO MEXaHM3Ma MPaBOBOT'O PETyIUPOBaHUS, a TaK-
K€ KOHCTUTYLIMOHHO-IIPaBOBOI'O CTaTyca JUYHOCTH.

3. OcymecTBnenne cyObeKTUBHOTO TIpaBa o0e-
Crie4yeHO 0053aHHOCTBIO JIPYroil CTOpOHbI. B onHux
CITy4asix 3Ta 00S3aHHOCTh COCTOUT B BO3/ICPIKAHUHU
OT JeiicTBUii, HapyIMIAIOMUX CYOBEKTUBHOE IPaBO
JPYTO# CTOPOHBI, B IPYTHX — JaHHOE MPaBO odecre-
YMBACTCSl WCIIOMHCHUEM OOS3aHHOCTH, T. €. aKTHB-
HBIMH JEHCTBUAMH O0S3aHHOTO JIMIIA.

4. CyObeKTHBHOE TMPaBO MPEAOCTABISICTCS
YIPaBOMOUEHHOMY JIULY Ul YIOBJIETBOPEHHUS €ro
HWHTEPECOB; MPH OTCYTCTBUHU TOCIETHETO CTUMYI
JUIA OCYILECTBJIEHUSI CYOBEKTHBHOTO MpaBa Teps-
eTcsl. JIeCTBUTEIBHO, peann3alus cyObeKTHBHOTO
MpaBa B OTCYTCTBHE HWHTEpEeca HEBO3MOXKHO, TaK
KaK B OCHOBE JIF0OOTO CyObEKTUBHOIO IIPaBa JIEKUT
MaTepUalbHOE COJEpHKAHUE, U 31€Ch KOHKPETHBII
HMHTEPEC COCTABIIIET HE TONBKO HEOOXOTUMBIH 371e-
MEHT COJepXkaHHs CyObEKTHUBHOIO IIpaBa, HO U €ro
KOHEUHYIO LI€Jb. JTOT MHTEPEC YHOBJIETBOPSAETCS
IIOCPEACTBOM OIPEIEJIEHHBIX IPABOMOYMM, K YUCILY
KOTOPBIX OTHOCSATCS:

a) TIpaBo Ha cOOCTBeHHbIE (DAKTHUECCKHUE ICH-
CTBMS, HANPABJICHHbIC HA HCIIOIb30BAaHME TOJIE3-
HBIX CBOWCTB 00BEKTA MpaBa (HampuMep, COOCTBEH-
HUK BELIY BIIPAaBE MCIIOIb30BATH €€ IO IPAMOMY
Ha3HAuCHUIO);

0) npaBo Ha IOPUAMYECKUE JIEHCTBUS, HA NIPU-
HATHE IOPUANIECKUX PEIIeHIH (COOCTBEHHIK BEIIN
MOXET €€ 3aJI0KHTh, TIOIapUTh, IIPOJIaTh, 3aBEIIATh
UT I.);

B) mpaBo TpeOOBaTh OT IPYTOHl CTOPOHBI HC-
MOJTHEHUS 0053aHHOCTH, T. €. IPABO Ha UyXKHE JeH-
CTBUs (3aMMOJaBel] UMeeT MpaBo TpedoBaTh OT 3a-
EMIIIKa BO3BpaTa JICHET MM BeIeil);

I') TpaBO MPHUTA3AHUSA, KOTOPOE 3aKIIOYaeTCs
B BO3MOXHOCTM TPUBECTH B JCUCTBHE armapar
MPUHYKICHAS TIPOTHB 00S3aHHOTO JINIA, T. €. TIpa-
BO Ha MPUHYIUTEIHHOE HMCIIOTHEHHE OOS3aHHOCTH
(B MPUHYIUTEIHHOM MOPSIIIKE MOXKET OBITh B3BICKAH
JIOJIT, TIPOM3BE/ICHO BOCCTAHOBIICHNE PabOvero mim
CITy’Kaliero Ha pabore).

5. JlaHHOE TMpaBO COCTOMT HE TOJIBKO B BO3-
MOYKHOCTH, HO ¥ B IOPUANICCKOM MITH (PAKTHICCKOM
MIOBE/ICHUN YIpaBOMOUYCHHOTo Juna. IIpaBoBoe oT-

HOIIIGHHE CBS3BIBACT €TI0 yYACTHHKOB B3aWMHBIMU
MO3UTUBHBIMH NIPABaMU M 00S3aHHOCTSMH, KOTOPBIE
COCTABJISIFOT OCHOBY COJIEPKaHHsI TPAaBOOTHOIICHHSI.
Bwmecte ¢ Tem mpaBa u 00s13aHHOCTH JOJDKHBI OCY-
IIECTBIISATHCS B peabHBIX (DaKTHUECKUX JISHCTBHUSX
cyobekToB. IlocpeacTBoM 3TOro MpaBOBOE OTHOLIE-
HHUE BEICTYIIACT B Ka4eCTBE IOPUAMICCKOH (OPMBI
(baKTHUECKOTO 0OIIIECTBEHHOTO OTHOMIECHUS. OJHAKO
CIIeZlyeT YYHUTHIBATh U TO, YTO CYOBEKTHBHOE IIPABO
00yCIIOBIMBACTCSI HE TOIBKO PEalbHBIMU 3KOHOMH-
YECKUMH, TIOJIATHYECKUMH, COIIMATbHBIMH ¥ MHBIMH
(akTaMu >KU3HEIEATEIBHOCTH, HO U IOPUINYECKH-
MU (aKTaMH, 33Ja0ITHMMA BEKTOP M3MEHEHHUS CYOb-
eKTUBHOTO IpaBa MPH BOHHUKHOBEHUH, M3MEHEHUH
WY TIPEKPAIIEHUH PaBOOTHOILICHHUS.

VYka3zaHHBIC BEIIIE HanOoIee XapakTepHEBIC dep-
ThI CyOBEKTHBHOTO TpaBa MO3BOJSIOT HAM IPEAJIO-
KUTB CIIETYIOIIee ero orpeseieHne: CyObeKTHBHOE
MPaBO €CTh MPETYCMOTPEHHAs] 3aKOHOM Mepa BO3-
MOKHOTO M (DaKTHUECKOTO TIOBEJICHHUS CyObeKTa Mpa-
BOBBIX OTHOIIEHHH B IIEJISIX YIOBJICTBOPEHUS €TI0 UH-
TepecoB, oOecIieueHHast 00S3aHHOCTSMHE JIPYTHX JIHII.

Takum 00pa3oM, BBIAEIEHHE CYOBEKTHMBHOTO
MpaBa B COCTaBe PaBOOTHOIICHHS SBIISIETCS HEOOXO-
JIMMBIM, €CITH UMETh B BHTY, YTO TIPABOOTHOIICHHE —
9TO OTHOILIEHHE KaK MHHHUMYM JIByX CYOBEKTOB'.
W monsiTne cyObeKTUBHOTO MpaBa ONpeAelsieT pac-
TIpeNieNiCHNe TIPpaB M O0S3aHHOCTEH ITHX KaK MUHH-
MYM JIByX CYOBEKTOB C TEM, YTOOBI BO3MOXHOCTH
OIPEENIEHHOTO MOBEJCHUSI OJHOrO CyObeKTa He
YHAYTOKAJIA BO3MOKHOCTH OTIPEIEICHHOTO MTOBEIe-
HUSI ApyToro cyObekTa. B 3ToM cMbICie U TOBOPUT-
cs1 0 CyOBEKTUBHOM IIPaBE KaK O Mepe BO3MOXKHOIO,
CBOOOHOTO TIOBEACHHS OJHOTO CYOBEKTa M O IOpH-
JIMYIECKON 00S3aHHOCTH KaKk Mepe JOJKHOro, 00s13a-
TEJILHOIO MOBEIEHUs ApYyroro cyobekTa. CyObeKTUB-
HOE TIPaBO CONEP)KUT B KOHKPETHOM IMPaBOOTHOIIIE-
HHUM YKa3aHUE Ha BO3MOXKHOCTH ITOBE/ICHNUS, HA MEpY
3TOTO BO3MOXKHOTO HOBEJCHUS], HA OCYILECTBICHHUE
IpaB B MHTEpecax yIpaBOMOUYCHHOTO, HA o0ecrede-
HHE TOCYJapCTBEHHOI OXpaHBI, 3alIUTHI NIPaB yIpa-
BOMOUYEHHOT0. JTa Mepa OIpeAeNsieT CyMMY BO3-
MOYKHBIX TIPABOMOYHH B CyOBEKTHBHOM TIpaBe.

! Beneepos A.B. Teopus rocyaapcrBa W Ipasa.
M., 2000. C. 247.
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