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3AMEHA HAKA3AHWA B YTOJIOBHOM ITPABE 3APYBEKHBIX CTPAH

Y.K. Omypobexos

PaCCManVIBaIOTCﬂ 0cobeHHOCTU NHCTUTYTa 3aMeHbl HakKa3aHuA B 3apy6e>KHb|x CTpaHaX — FepmaHVM, (DpaHLl,l/IVI,

CLWA, AHrnuu, AnoHnn.

Kntouegble ciosa: BUAbl 3aMeHbl HaKa3aHWA; HaKa3aHue; OCyXAeHHOE Nnuo; 0CBOGOXKAEHME OT HaKa3aHWsA; npo-

6auus; NpyUroBop; NpectynneHve; wrpad.

W3yuenne yrojaoBHBIX 3aKOHOAATEILCTB 3apy-
OeXHBIX CTpaH, ABISACTCSI HEOOXOANMBIM IEMEHTOM
KaK pacHIMpeHHs Kpyro3opa IopHcTa B 3Toil o0ma-
CTH, TaK M COBEPLICHCTBOBAHUS, 0OOTallEHUsI OTe-
YECTBEHHOTO 3aKOHOAATEIbCTBA.

OIIHI/IM N3 CaMbIX HMHTCPECHBIX U aKTyaJIbHbBIX
HMHCTUTYTOB YTOJIOBHOIO IIpaBa SIBJIAETCS MHCTUTYT
3aMEHBl HaKa3aHHA. 3aMEHA HAKa3aHUs — KOMILIEKC-
HBII [IPaBOBOM MHCTUTYT C HEOAHOPOAHBIM COIEPIKa-
HUEM, PErylInpyeMblii: a) B OIHHUX CIIydyasX — COBO-
KYITHOCTBIO HOPM KOHCTUTYLIMOHHOTO, YIOJIOBHOTIO
U YTOJIOBHO-HCIIONHUTENILHOTO TIpaBa; 0) B IPyrux —
COBOKYIIHOCTBIO HOPM YIOJIOBHOIO, YTOJIOBHO-HC-
HOJIHUTENBHOTO U YrOJOBHO-IIPOLIECCYAIBHOIO Ipa-
Ba; B) B TPCTHUX, — TOJIBKO HOPMAaMH YTOJIOBHOTO
npasa'.

Hopmbr 0 3ameHe Haka3zaHWH B 3apyOeKHBIX
cTpaHax (popMUpPOBANKCH TOJ BIUSHUEM TEX WIIH
HHBIX [IPABOBBIX TPaJULUii, CyLIECTBOBABILUX B TOT

' JKykoeé A.B. 3ameHa Haka3aHHs B YTOJOBHOM
mpaBe Poccum: ABToped. mmc... KaHA. IOPUA. HayK.
Camapa, 2002. C. 5.

WIA WHOW MEPUOJ Pa3BUTHSA rOCylapcTBa U Ipasa.
Paccmorpum Bompoc 3aMeHbl Haka3aHMs IO Yro-
JIOBHOMY 3aKOHOJATENIbCTBY CTpaH KOHTHHEHTAJb-
HOM CHCTEMBI ITpaBa U aHIVIO-aMEPUKAHCKOH cucTe-
MBI IIpaBa.

IlonsTe 3aMeHBl OJHOIO BHAA HaKa3aHUS
JPYTUM €r0 BUJOM MM MHBIMH MEpPaMU YTOJIOBHO-
IIPaBOBOTO XapakTepa HEPEeIKO BCTPEYaeTcs B yro-
noBHOM 3akoHoparenscTBe OPI. K npumepy, B § 51
a03. 2 YronosHoro koaekca ®PI" 1871 r. (nanee YK
O®PI') ykazwiBaercs: “Ecnm BcTymuBIee B 3aKOH-
HYIO CHJTy, HA3HAUYEHHOE IO MPUTOBOPY HaKa3zaHHE
3aMeHsieTcs B 0oJiee MO3HEeM CyAeOHOM MPOU3BOI-
CTBE JPYTrMM Haka3aHUEM, TO B IOCJIEIHEE 3acyu-
THIBACTCS MpEbIIyIee HaKa3aHUe, TIOCKOIbKY OHO
UCIIOTHEHO WIIM OTOBITO TI0 3a4eTy”.

YK O®PI'" e 3HaeT 3aMeHBI HAaKa3aHUs B MPO-
[[ECCe ero UCIOJIHEHUsS Oojiee MATKMM BHJIOM Ha-
Ka3aHus, OJJHAKO JOMYCKaeT KakK 3aMeHy JIMIICHHS
cBOOOJIBI MEpaMU WCIIPaBICHHUS W 0E301acHOCTH,
TaK M 3aMEHYy OJHON Mephbl HCIpPAaBIEHUS U 0e3-
omnacHocTH Ipyroil mepoil. Ilepeuenp Mep ucnpas-
nenus u 6e3onacHocTH omnpeneneH B § 61 YK ©PT
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W SABISIETCS WcUeprbiBatonmM. K HUM oTHOCSTCS:
1) momemieHME B TICHXHATPHUECKYIO OOJBHUILY;
2) moMelieH1e B JeueOHOe 3aBEICHHUE IS alIKOro-
JIUKOB ¥ HApKOMAaHOB; 3) NMPEBCHTUBHOE 3aKITIOYe-
HUe; 4) ycTaHOBJICHHE HAJ30pa; 5) JIMIICHUE BOIU-
TEILCKUX TpaB; 6) 3ampenieHrue 3aHUMaThCsl OTpe-
JICIIEHHON TIPO(eCCHOHATLHON ACSITEIBHOCTHIO.

B coorBerctBuu ¢ a63. 1 § 67 momernicHue
OCYXXJIEHHOTO B IICUXHATPUYECKYIO OOJBHHUILY, Jie-
4yeOHOE 3aBEJCHUE IS aJKOTOJIMKOB WM HapKO-
MaHOB MOXET OBITh BIOCJEJICTBUU 3aMEHEHO Cy-
JIEOHBIM pellIeHHeM ApPYrod Mepol 0e30macHOCTH,
€CJIM er0 PeCOIMATN3aIUs MOXET OBITh JOCTHTHY-
Ta TakuM oOpas3om Jjerde. Ecnu HakasaHue B BUIE
JIMIICHUST CBOOOIBI HA3HAYEHO OTHOBPEMEHHO C TI0-
MEIIICHHEM B JIedeOHOEe YUPEKICHHUE JIJISI ATTKOTOJIH-
KOB WJIN HapKOMaHOB, TO TAaKHEC MepLI I/ICHpaBJ'ICHI/IH
1 0€301MaCHOCTH MCTIONIHSIOTCS TI0 OOIIEMY MPaBUITY,
niepet HakazanueM (§ 67, a03.1). Bpems ucrioiHeHust
Mepbl 0€30IMaCHOCTH 3aCUUTHIBACTCS B CPOK HaKaza-
HUSI, €CJIM UCTIOJHEHO €ro JiBe TpeTu. B 3aBucHMO-
CTH OT PE3yJIbTAaTOB JICYCHUS U OOCTOSTEIHCTB, CBS-
3aHHBIX C JIMYHOCTBIO OCYXKIIEHHOTO, CYJl M0 OKOH-
YaHWUM MEpP HCIIPABICHUS M OE30MaCHOCTH MOXKET
YCIIOBHO-JIOCPOYHO OCBOOOJHTH OT HaKa3aHUs JINOO
PaclopsAUTECS O €ro peaabHOM ucnoinHeHuu. On-
HakKo, B COOTBeTCTBHU C a03. 2 § 67 YK, cyn moxker
MMOCTaHOBUTH 00 MCTIOJIHEHUH HAKa3aHHUS Tepe;] pH-
MEHEHHEM Mep 0e30MacHOCTH M MCIIPABICHUS, €CITH
“IeNTb MEPBI IOCTUTAETCS TAKUM 00pa3oMm Jerde”.

B § 43 YK ®OPI' nmpenycmarpuBaeTcsi 3aMeHa
JICHeXKHOTo mmTpada Ooyiee CTPOrUM HaKa3aHUEM
B BUjE JiniieHusi cBoOobl. OCHOBAaHUEM ISl MIPU-
MEHEHUS TaKOW 3aMEHBI SIBISIETCS HEyIUIaTa B yCTa-
HOBJICHHBIM CPOK Ha3HAY€HHOM B MPUIOBOpPE cyia
cymMmbl mmTpada. JeHexHbIH mITpad HazHaYaeTcs,
comracao § 40 YK ®PI, B gHEBHBIX CTaBKax M CO-
CTaBJISICT MHUHHUMYM IISITh H, €CJIN 3aKOH HE YCTa-
HaBJIMBACT WHOE, MAaKCUMyM TPHUCTA IIECThACCST
MIOJIHBIX JHEBHBIX CTaBOK. Pa3Mep NHEBHOU CTaBKH
OTIPEJIENIAETCS CYIOM C YYETOM JINYHOTO U MaTepH-
AJIBHOTO TTOJIOKEHUS JIUIA U COCTABIISIET: MUHUMYM
JIBE MAapKH ¥ MaKCHUMyM — JI€CATH THICSY MapOK.
OpnHoli THEBHOM CTaBKE IIPU 3aMEHE COOTBETCTBYET
OJTUH JICHb JIUIICHUsI CBOOO/IbI. MUHMMAITLHBINA CPOK
JIMIIEHUSI CBOOOIBI COCTABISECT OAWH JieHb. llpum
9TOM JIMIIIEHHUE CBOOOIBI HE MOXKET OBITh HA3HAYCHO
YCIIOBHO'.

Haka3zanue B BHJe JHUIICHHS] CBOOOIBI MOMKET
HUCIIOJIHATBCA BMECTO I/IMyIHeCTBCHHOFO IJ_[Tpa(ba
B Clly4ae HEBO3MO)XHOCTU €r0 HCIIOJIHEeHUs. Bepx-

' Kysueyosa H.®., Benyens JI. YroioBHOE TIPaBO
OPT. M.: U3n-so MI'Y, 1980. C. 120.

HUM TIpemen JHUIICHHS CBOOOIBI, Ha3HAYAEMOTO
B [1OPsAJIKE 3aMEHBI HaKa3aHUs1, COCTABILAET JIBa IO/,
a HwkHUH — onuH Mmecsn (§ 43a YK @PI'). OcuoBs-
HOE€ OTIMYHE UMYIICCTBEHHOTO mTpada OT ICHEX-
HOTO COCTOHT B TOM, YTO IOCJICAHUM HE MCUMUCIS-
€TCsl CUCTEMON JAHEBHBIX cTaBOK. OH 3aKIOYaeTcs
B OCYXK/JIEHUHU K BBIIUIATE€ TOCYAAPCTBY OIpeNeIICH-
HOM JEHEXHOH CyMMBbl, Ha3HauaeMol cynoM. Ilpu
ONpeNeIeHUH pa3Mepa MMYLIECTBEHHOro mTpada
CyIl UICXOIUT HE U3 OLIEHKU BUHBI JIMLIA, 4, B IEPBYIO
o4epesib, U3 CTOMMOCTH NMYILECTBA BHHOBHOTO.

CrenuanpHblii BUJ 3aMEHbI HaKa3zaHUs Mpery-
CMaTpUBAeTCs U B IIPaBUJIaX O 3aMCHE KOH(PHUCKAIINN
HMMYIIIECTBA B3bICKAHMEM JIEHEXHOM CyMMEbI. B mo-
psake, npexycMorpeHHoM B § 73 m.a YK ®PI, ecnu
KOH(HCKAIHS OIPEICIICHHOTO MPeIMeTa HEBO3ZMOXK-
Ha BCJIEJCTBUE €r0 CBOMCTB MM IO IPYrod NpUyu-
HE, TO CyJl Ha3HayaeT KOH(PUCKAIIIO ICHEKHON CyM-
MBI, KOTOpasi COOTBETCTBYET CTOUMOCTH IIpeIMeTa.

VK ®panuun 1992 r. He 3HaeT cUCTEMBI HOPM
0 3aMCHE HaKa3aHus Ooyee MITKUM. DJIEMEHTHI pac-
CMaTpUBAEMBIX NPaBUJI, OHAKO, MOKHO BCTPETUTD
MPU aHAIM3€ CMEXHBIX HOPM, IpelycMaTpUBaro-
LIUX Pa3IMYHbIE CIIOCOOBI MHANBUAYAIN3aLUN YTIO-
noBHoro Hakazanus. K takum cnocodam YK 1992 .
OTHOCHUT: YCJIOBHO-JIOCPOYHOE OCBOOOXKICHHUE, HC-
MOJTHEHHE HaKa3aHMA [0 YacTAM, a TAKKe OTCPOUKY
MCIIOJTHeHUSI HAKA3aHUS .

VK ®panuuu U3BECTHBI U IpaBUia O 3aMEHE
HakazaHus Oojiee CTPOrvMM ero BUAOM. Tak, B Ciy-
Yae HeyImaTsl mTpada, HA3HAYCHHOTO 110 TIPHTOBO-
py cyzaa, ¢paHIfy3ckoe 3aKOHOAATEIBCTBO MPEMyC-
MaTpHBaCT Ps Mep, U3 KOTOPBIX HanboIee CypoBOi
SIBIIIETCS] BOBMOYKHOCTD 3aKJIFOUEHUS [TOJ] CTPAXKY.

Yronosnomy npaBy CIIIA HensBecTeH 3aKOHO-
JaTesibHO 000COOJEHHBI MHCTUTYT 3aMEHbl Haka-
3aHuA Oonee MATKAM. OIHAKO AIIEMEHTHI €r0 MOX-
HO BCTPETUTh MPU aHAIN3€ CMEXKHBIX WHCTUTYTOB,
PErIaMEHTUPYIOIUX JOCPOUHOE OCBOOOXKAEHHE OT
oTObIBaHMA HakazaHws. [Ipu wW3ydeHWH WHCTHUTY-
Ta JIOCPOYHOTO OCBOOOXKICHUSI B YTOJIOBHOM IIpaBe
CIIA, HeoOXomMMO YYHUTHIBaTH OCOOCHHOCTH He
TOJIbKO aHIVIOCAKCOHCKOM CHUCTEMBbI IIpaBa, HO U ce-
BEPOaMEPHUKAHCKOI'O YIOJIOBHOIO 3aKOHOAATELCTBA,
COCTOSIIETO U3 YTOJIOBHBIX KOJEKCOB IUTATOB M (he-
JIepaJIbHBIX YTOJIOBHBIX 3aKOHOB.

1 HOsOpst 1987 1. BcTynmio B cuity “@Denepais-
HO€ PYKOBOJCTBO IO Ha3HAYEHUIO HaKa3zaHWii~, KO-

2 Cepebpennuxosa A.B. Imy1iecTBeHHBIH mTpad
kak By HakazaHus mo YK I'epmanuu // Bectank MI'Y.
Cep. IIpaBo. 1996. Ne 1. C. 59.

3 Kpouosa H.E. OcHoBHbIe uepThl HoBoro Yro-
noBHoro koaexca @panunu. M.: Crnapk, 1996. C. 78.
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Vxpennenue sakonnocmu u 6opvba ¢ npecmynnocmuio

Topoe B HOst0pe 1989 1. BepxoBusim Cynom CILA
OBLIO MPU3HAHO KOHCTUTYIIMOHHBIM. Ha3BanHoE py-
KOBOJZICTBO TIpelycMarpuBaeT 43 ypoBHSI OMTACHOCTH
HPECTYIIICHUS, a TAKXKe MOAPOOHBIE TaOIUIIBI IO Ha-
3HAYCHUIO HakazaHuil. [IpITasch rapMOHH3HPOBATH
e HaKa3aHWs, a TaKKE YCTPAaHUTh MMEIOIINECs
B HUX IIPOTUBOpEYMsl, IpUMeHeHHE “DeniepaibHOro
PYKOBOJICTBA 110 Ha3HAYEHHUIO HAKa3aHUH~ yKeCTo-
YHJIO B [IEJIOM UX CHCTEMY, IIOBBICHB YICIBHEIA BeC
HaKa3aHHA B BUJAC JIMIICHUA CBOGO,Z[I)I. Hassanusie
00CTOSITENBCTBA CIIOCOOCTBOBAIIN O0Jiee IMPOKOMY
TPUMEHEHHIO TOCPOYHOTO OCBOOOKICHHS.

Hpyrum akTopom, OKa3pIBAIOIIUM BIUSHHAC HA
pacupeHne NpaKTUKK JOCPOYHOTO 0CBOOOKICHUS,
SBISCTCS 3arpy’KCHHOCTh TIOPEM M JOPOTOBH3HA
TIOPEMHOTO 3aKIoueHus. Tak, comepskaHue OJHOTO
OCY)KJICHHOTO K TOKU3HEHHOMY JIMIIEHUIO CBOOO-
II6I, OOXOMUTCS aMEPUKAHCKUAM HAJIOTOTLIATEIIBIIH-
KaM B CpeJiHeM 0oJiee 4eM B 2 MUJUIHOHA J0JUIapoB'.

VYronosuomy mpaBy CIIIA w3BecTHBI mpaBuia
0 3aMeHe Haka3aHus 0oJiee CTPOTHM BHUIOM HaKas3a-
Hus. B § 3564 Cona 3akonoB CHIA npexycmarpu-
BAeTCs BO3MOXKHOCTB MPOAJICHUS WM OTMEHBI IIPO-
Garu. Cpok Ha3BAaHHOTO BHJIA HAaKa3aHHSI MOXET
OBITh YBEIMYCH B JTHO00OE BpEMs IO UCTCUCHUS WIIH
MIpeKpalleHust Cpoka MpoOalnu, ecid yCTaHOBJIEH-
HBII B IPUTOBOPE CPOK OBLT MEHBIIIE MAKCHMAIBHO
npomyctumoro (. “d” § 3564). B ciyvae Hapye-
HUSl OCYXKJEHHBIM YCJIOBUH TpoOaiuu cyn, mocie
MIPOBEICHUS CITYIIAHUS, MOXKET: TIPUHATH PEIICHUE
0 TOM, 4YTO MpoOalus JOJDKHA IPOMOIDKATHCS
C MPOIUIEHUEM WM Oe3 IpOUIEHUsS] CpOoKa M3MEHe-
HUSI WIN PacHIUpEHHs YCIOBHH; OTMEHHTH IIPUTO-
BOp K IpoOanuy M HA3HAYNTH JTI000E IPyroe Haka-
3aHUE, KOTOPOE MOXKET OBbITh MPUMEHEHO BO BpeMs
Ha3HAUCHMS TIEPBOHAYAIFHOTO HaKa3aHHSI.

3axononarenscTBo CLIA u cyneOHas mpakTrka
BECbMa CypOBO OOXOJATCS C JIMLAMU, YKJIOHSIOIH-
MHUCS OT yriarel mTpada. B 0oibIIUHCTBE ciTydaeB
Takas HeyIUlaTa BJe4YeT 3aMEHYy 3TOW Mephl JHIle-
HueM cBoOojbl. B coorBercTBUM co cT. 302.2 Ilpu-
MepHoro YronoBHoro kojekca CIIIA y noacyaumo-
ro, HE YIUIATHBIICTO CyMMy IITpada MOTHOCTHIO,
nosiBJsieTcs 00S3aHHOCTD J10Ka3aTh, YTO OH HE UME
CBOEH NMPUYMHON HAMEPEHHBIH OTKa3 MOBHHOBATH-
cs npukasy cyna. Eciu cyn npuier K BbIBOLY, 4TO
HEIUIATeXK SIBHJICS CJIEICTBUEM HEMOAYMHEHHUs TMO-
CTaHOBJICHUIO Cy/a, TO MOYKET M3JaTh MIPHUKa3 O 3a-
KITIOUEHUH OCYXKJICHHOTO O] CTPAXy JO MOMEHTA
BBIIJIATHI Beero mrpada mim ero yactu. Cpok Tro-

! VronosHoe rmpaBo 3apy06exHbIX rocymapcTs. O0-
mrast wacth / [lox pen. u ¢ npenucn. 1.J1. Ko3oukuHa.
M., 2001. C. 224.

PEMHOTO 3aK/IFOUYCHUS MIPHU 9TOM HE MOXKET MPEBLI-
IIaTh OJHOTO JIHSA 33 KaXKAbIE IATh JI0JUIapOB LITpa-
(ba. MakcuManbHBIH CPOK JIMIICHUS CBOOOJBI MPH
3TOM HE MOXKET cOoCTaBiATh Ooiiee 30 nqHEl 3a Ha-
pYLICHUE WIM MEITKUH MUCAUMUHOP U OJHOTO roja
BO BCEX JIPYTHUX CITydasx’.

AHIIUHACKOMY YrOJIOBHOMY IIpaBy HEU3BECTHbI
HOPMBI O 3aMEHE Haka3zaHMs 0oliee MSTKUM, B CBS-
3H C YeM, MOYXKHO TOBOPHTH O HAJIMYUH AIIEMEHTOB
TaKOM 3aMEHBI B 3aKOHO,Z[aTeJIbHOI>i perimaMeHTalnuu
JIOCPOUHOTO OCBOOOXKIEHHS OT OTOBIBAHUS HaKa3a-
Hus. [locnennee nmpumMensieTcst B BenmnkoOputanuu
B (opMe YCIOBHOTO M OE3yCIOBHOTO JOCPOYHOTO
0CBOOOXKICHHUS.

VYronoBHOMY TIpaBY AHIJINH H3BECTHBI ITPaBUIIa
0 3aMeHE Haka3aHus 0ojiee CTPOTHM BHAOM HakKasza-
HUsl. Tak, B 3aKOHE O MOJHOMOYHSX YTOJOBHBIX CY-
noB 1973 1. mpexycMoTpeHa BO3MOKHOCTh 3aMEHBI
HaKa3aHus B BUAC IPEIOCTABIICHU A OeCIUTaTHBIX yc-
Iyr obuecTBy Oonee CTporuM HakazaHueM. Hazpan-
HBIH Bl HaKa3aHUsI pacCMaTpUBACTCS CyOaMHU Kak
npsiMast aTbTePHATHBA JIUIICHUIO CBOOO/IBI 32 IOCTa-
TOYHO CEphE3HbIC MPECTYIICHUS U HA3HAYACTCS JIH-
nam crapure 16 net. B npukase cyna onpenensercs
IPOIOJDKATENILHOCTE yCiyT: He MeHee 40 u He 00-
nee 240 vacoB. Bua pabot npu 3TOM ycTaHaBIUBa-
€T COOTBETCTBYIOIINI YAHOBHHK, KOTOPBIA U KOHT-
ponupyet ocyxneHHoro. Ecin cpok paboT He ObLI
HPOJJICH, TO OH HE JIOJKCH MPEBBIIATh 12 MecsIeB.
Hapymenne ocyXICHHBIM yCTaHOBJICHHBIX YCIIO-
BUH MOKET TIOBJIeYb 32 co00# mTpad 10 50 GpyHTOB.
Beicmme cynbl, Cyapl KOPOHBI, MOTYT B HOMOOHBIX
CITydyasix 3aMCHUTHh NPUHYIUTEIBHBIC PAaOOTHI TIO-
PEMHBIM 3aKJIIOUYCHUEM C YUETOM (PAaKTHIECKOTO OT-
ObITHsI Haka3aHus’. Takasi Mepa IPUMEHSIETCS CYIOM
TOJNBKO C COTIAcHs MOACYAMMOTO M TOCTe TOKITana
YHHOBHHUKA CIYXOBI IpoOanuu 1ub0 COUaIbHOTO
pabOTHUKA O TUYHOCTHU OCYKICHHOTO.

Heymnara mrpada Bmeuer ero 3ameHy Haka-
3aHHEM B BHJC TIOPEMHOTO 3aKJIIOUCHHS. 3aKOH
1952 r. 0 cynax MarucTparoB yCTaHOBUII LIKAITY IS
OTIpeIeTICHUS pa3Mepa TFOPEMHOTO 3aKITIOUSHMS, 3a-
MCHSIOIIETO ACHEeKHBIN mTpad. Haunnaercs mka-
na ¢ 7 qHeW 3aKIIOYCHUS], 3aMEHSIOIUX HEyIUIaTy
10 mmmyumHTOB 1Tpada, U 3aKkaHYUBaCTCS 3 Mecs-
[[aMH TIOPEMHOTO 3aKIFOYCHHS Ha CyMMy mTpada,
npesblmaionyo 20 QyHTOB CTEpIUMHIOB. Makcu-
MasbHas MPOIOJKUTEIBHOCTh TIOPEMHOTO 3aKIIFO-
YeHUSI B3aMEH HEYIUIadCHHOTo mTpada, COmIacHO

2 I'yyenro K.@. Yronosnast toctunus CHIA. M.:
Opun. nuteparypa, 1979. C. 179.

> Okcamvimupiii B.B. CucreMa yroJoBHBIX Haka-
3annit B Anrmmn. Kues: HaykoBa nymka, 1977. C. 115.
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3akoHy 1948 1. 00 yrojoBHOM IOCTHIINH, HE MOXKET
ObITH Oostee 12 Mecses.

3akoH 00 yromoBHOU tocturuu 1991 1. BBen
HOBYIO CHUCTEMY, OCHOBaHHYIO Ha pacueTe eIUHUI]
mrpada. B coorBercTBHu co cT. 18 (2) Ha3zBaHHOTO
3aKoHa CymMMa ITpada ornpeaessieTcs MyTeM YMHO-
JKEHUS JIBYyX DJIEMEHTOB — YHCJIa CAWHUI mTpada,
OTNIPEACISIEMBIX B 3aBUCHMOCTH OT CEPbE3HOCTH
MIPECTYIIEHHUSI U CyMMBbI YCTOTO HEJEJILHOTO J10XO0-
na ocyxnennoro. [Ipu 3amene mrpada TIOpeMHBIM
3aKJIFOYCHUEM MaTepHaIbHOE MOJIOKCHHUE OCYXK/ICH-
HOIO HE YYUTBIBAETCS, a 32 OCHOBY InepecueTa Oe-
percst cyMMa eMHUI ITpada, OTpaXkaromas cepb-
€3HOCTb TPECTYILICHUS .

AHIIMHACKOE  YTOJIOBHOE  3aKOHOAATENILCTBO
[IpegycMaTpuBaeT psj MOJIOKEHUH, OrpaHUYMBalO-
IUX 3aMeHy ImTpacga Oojee CTPOTHMM HaKa3aHUEM.
K npumepy, 3akon 1967 1. 06 yrosoBHOH IOCTULIUH
B cT. 46 ycTaHOBWJ, YTO B CIy4Yae OTCYTCTBHSI
y OCYXKIAEHHOTO K ITpady CPeaCTB, CYl MOXKET pe-
LIUTh BOIPOC O BBIILJIATE CyMMBI HITpada 3a cueT
BBIUETOB U3 3apIlIaThl OCYKIEHHOTO. TOT ke 3aKoH
chopMynupoBa NPEAIUCAHUE O TOM, YTOOBI CY/BI
paccMarpuBaiid 3aMeHy mrTpada TIOPEMHBIM 3aK-
JIIOYEHUEM TOJIBKO B IOCHENHIOW odepenb. dakr
OTCYTCTBUS JICHEKHBIX CPEJICTB IMOUICKHUT CAMOM
TuiaresnbHoi mpoBepke. Cya o0si3aH  BbICIYLIATh
eIre pa3 OCYKACHHOTO B CIyJae HEyIDIaThl mTpada
riepe;]i OTIPABKOI €ro B TIOPbMY?.

YronoBHoe npaBo SINOHUK MpeiCTaBIsIeT coOoi
JIOBOJIBHO PEAKOE IO CPaBHEHMIO C JAPYTUMH Pa3BU-
THIMH CTPaHAMH COYETAHHE CHUCTEM KOHTHHEHTaJb-
HOTO 1 0011ero npasa’. [oCnoACTBYOLIEE TONOKECHUE
B COBPEMEHHON SIOHCKOM IIpaBe 3aHUMAeT poMa-
HO-TEPMaHCKasi cucTeMa. XOTsl aMEPUKAHCKOE MIPaBo
1 0Ka3aJo BIMSHHE Ha HEKOTOpbIE 3aKOHOJATENIbHbIE
aKTbl, IPUHATHIE B IEPHOJ aMEPUKAHCKOM OKKyIla-
UK SIMOHMH, YTOJIOBHOE MPABO ATON CTPAHBI COXpa-
HUJIO CTaTyTHBIA XapakTep, a HOBOE 3aKOHOJATEJIb-
CTBO HE M3MEHWJIO XapaKTep OCHOBHBIX NPHUHIUIIOB
POMaHO-TepMaHCKOM IpaBoBOi cucremsl. Ilpucyt-
CTBHE B JIOKTPUHE YTOJIOBHOTO MpaBa BOCIHMTATEJIb-
HOT'0 MTOJX0/1a, BBIPAXKAIOLIET0Cs B peaIn3allii HOpM
00 OTCpOUKE MCIOJHEHMSI HaKa3aHUS U YCIOBHO-/I0-
CPOYHOM OCBOOOXKIEHHM OT OTOBIBAaHMSI HaKa3aHUS,

! VronoBHOE MpaBo 3apyOeskHBIX rocyaapcTs. O0-
miast wacth / [lox pex. u ¢ npenucn. M.JI. Ko3oukuHa.
M., 2001. C. 94-95.

2 VromoBHOE MpPaBO 3apyOeKHBIX TOCYIapCTB.
Hakazanme. Bem. IV. M.: VH-T apyxObl Hapouos,
1975. C. 19.

3 Unaxo Llynso. CoBpementoe mnpaBo SAmoHuu /
Ion pen. B.H. Epemuna. M., 1981. C. 135.

HE ¥3MEHSET MpeoOiataroniell poj KapaTelbHOTO
MOJIX0/1a K OTPE/ICITICHHIO [IeNieH HaKa3aHus’,

Crares 18 YK Snonuu ot 24 ampens 1907 .
oTIpesieNsieT TpaBWiia 3aMeHBl mTpada W Maioro
mrpacga 6osee CTpOruM HakazaHueM. Manslit mrpad
yCTaHaBIMBaeTCA B cyMMe OT 1-# Thicsun 10 10 ThI-
csa ueH (ct. 17 YK), a mrpad — ot 10 ThICSIY MeH
u6oee (ct. 15 YK). Eciu muiio He MOXKET MOJTHOCTHIO
yIJIaTUTh WTpad, OHO MOABEpraeTcs COACPIKAHHIO
B pabOTHOM JTOME Ha CPOK OT OTHOTO JHS /IO IBYX
JIET; eCITH e He YIUIa4yeH MaJiblil mrpad, To CpoK co-
Jep>kaHust B paOOTHOM JIOME COCTaBJISIET OT OTHOIO
o 30 mueit. B ciydae 3amMeHBI HECKONBKMX MITpa-
(hoB, CPOK cozieprkaHMs 3a HEYIUIATy He JIOJDKEeH Tpe-
BBIIIATH TPEX JICT.

3aMeHa HakazaHWs, HE CBsS3aHHAs C IOBEJe-
HUEM OCYXJICHHOTO, JIOIyCKaeTcs MpaBUIaMH CTa-
teu 19-11 VK Snonun: “Ecnum npeamer, mojyiexa-
WA KOH(PUCKAINU, HE MOKET OBITh KOH(UCKOBAH
IIOJIHOCTBIO HJIM YaCTUYHO, TO B3aMCH MOXET 6])ITI)
B3bICKAHA COOTBETCTBYIOLIAS JIeHEeXKHass cymma’.
Takass KOMICHCAIWSA JOITYCKAeTCSI B OTHOIICHUU
MPEAMETOB, MOSABUBIINXCSA B PE3YJILTATE IIPECTYII-
JICHUSI, WIN TMOJYYCHHBIX HA OCHOBAHUU MPECTYII-
JICHUS, B TOM 4YHCJE B Ka4eCTBE BO3HATPAXKICHHUS
i obmena (mm. 3 u 4 ct. 19 YK)°.

Takum 00pa3om, B 3apyOeKHBIX CTpaHaX HH-
CTUTYT 3aMEHBI HaKa3aHUsS SBISCTCS HEOTHEMIIe-
MBIM DJIEMEHTOM YTOJIOBHOTO 3aKOHOJIATEJIbCTBA,
a)ke e€ciayd OH He 000CO0JIeH KakK OTAEJILHBIA HH-
cTuTyT, K ipumepy, kak B CIIA. B 3amene Haxa-
3aHHUs HE TOJIBKO JOCTHUIalOTCA LCJIIM HaKa3aHUs,
K IIpUMEpy, UCIpaBICHUE OCYKIEHHOI0, HO U BO-
TUTOMIATOTCST TIPUHIAITEI TpaBa: BEPXOBEHCTBO 3a-
KOHOB, PaBEHCTBO BCEX Tepes 3akoHOM. B paccmo-
TPEHHBIX 3apYOC)KHBIX CTPaHAX B 3aBHCUMOCTH OT
MIOBE/ICHHS OCYX/ICHHOTO BO3MOXKHBI JIBA BapHaHTa
3aMEHBI HAaKa3aHHMS:

1) 3ameHa Oosiee MATKUM BUIOM HaKa3aHUS;

2) 3aMeHa 0oJiee CTPOrMM BUIOM HaKa3aHUSI.

3aMeHa Haka3aHusA Ooyiee MSITKMM BHIOM Ha-
KazaHHs IPUMEHSIETCS TIPH Ha3HAYCHUU HaKa3aHMUs,
a 3aMeHa Hakas3aHus 0oJjee CTPOTHM — IPH HCIOIN-
HEHWH HA3HAUYEHHOTO CYJOM HaKa3aHUs.

* VromoBHOE MpaBo 3apy0exkHbIX TocyaapcT. O6-
mast gacth / [lox pen. u ¢ npeaucn. N.J1. Kozoukuna.
M., 2001. C. 485.

> Iyyenxo K.@. Yronosuas roctuims CLIA. M.:
IOpun. nureparypa, 1979. C. 179.
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