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IMPUHIHAIIBI YT'OJIOBHOT' O ITPABA KAK BBIPAYKEHUE
COJAEPXKAHUSA U CYHIHOCTH YTOJIOBHOH MMOJUTUKH
PECITYBJIMKH KA3BAXCTAH

B oanmnoii cmamve aemopom coenana NONBIMKA KPUMUYECKO20 QHANU3A
cucmeMvl NPUHYUNOSB Y207108HO20 npaesa. Ilo mHenuto asmopa, Kax evipajceHue
co0eprcanus U CYWHOCMU Y20N08HOU NONUMUKU OOJINCHbL B80CHPUHUMAMbCA
meyuuuecKu-ompaciesvie NPUHYUNbL Y20I08HO20 NPABA, NOCKONbKY Y20N08HAA
noumuKka ‘peanuzyemcs 8 Kowkpemmuvix ompacisx. [lonooscenus cmamou MO*CHO
UCMonb306amMe 8 Kauecmee yyebHo20 mamepuana no Kypcy «Yzonosnoe npaso.
Obujasn wacmuo».

In given article the author makes attempt of the critical analysis of system of
principles  of criminal law. According to the author as expression of the
maintenance and essence of a criminal policy should be perceived specifically-
branch principles of criminal law as the criminal policy is realized in concrete
branches. Article positions can be used as a teaching material at the rate
«Criminal law. The general part».

Knwouegvie cnoea: yzonoenas nonumuka, npunyunei y2on06Ho2o npasa,
3AKOHHOCMb.

OcHoBolt ycnemnoro nposefeHus B Pecryonmuke Kazaxcran MOTHTHYECKHUX U
KOHOMHYECKUX pedopM, HampaBIeHHBIX Ha CTPOHMTEILCTBO IIPABOBOrO

rocynapctBa M TIpaXxXJaHCKOTO OGII_ICCTBa SABJIAIOTCS TICPBOCTCIICHHBIC BOIIPOCHI,

|
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CBsA3aHHBIE C pealu3allUell YroJOBHOW TOJMTUKH, KOTOpas IpeAcTaBIseTcd
MHOrOIIAHOBOW TpoONeMol W TpeanoJiaraeT MCCIeOBaHUE Ha pa3IN4HbIX
yposHsx. Kak yka3zano B Konuenuuu npaBoBoii nonutuku Peciyonuku Kasaxcran
Ha nepuon ¢ 2010 mo 2020 roma, yrosoBHas TOJMTHKA SBIAETCS BaXXHEHLINM
3BE€HOM TIPaBOBOI TMOJUTUKM TOCYIapCTBa, «COBEPIICHCTBOBaHHE KOTOPOH
OCYIIIECTBISAETCS MyTeM KOMILIEKCHOM, B3aUMOCBS3aHHOM KOPPEKINH YT 0JIOBHOTO,
YrOJIOBHO-TIPOIIECCYATBHOTO M YTrOJOBHO-UCIOJHUTENLHOIO TpaBa, a TaKke
npaBonpuMeHeHHs» . COOTBETCTBEHHO, B CaMOM OOMIeM BHAe pealu3alus
YrOJIOBHOW TOJMUTHKHA STO BBINOJHEHWE CTOAUIMX Tiepel Hel  3a1au:
OCyllecTBJICHHE HaMeueHHOW B o0nacTh  OOpsOBI ¢  TPECTYIHOCTHIO
CTpaTerH4YeCKOW  JIMHWH,  BBIPAOOTAaHHOH  TOCYapCcTBOM,  IOCPEICTBOM
HOCIIEOBATEIBHOTO OCYIIECTBICHUS COOTBETCTBYIOIIMMH OpraHaMU KOMILIEKCa
NPaKTHYECKUX MEpONpUsATHii 1o Oopb0e ¢ TpecTymHOCThIO B  chepe
IPaBOTBOPYECKON W  TIPAaBONMPHUMEHUTEIHHOW  N1eATEITbHOCTM HA  OCHOBE
olipeiesIeHHBIX TPUHIUTIOB.

Kak BepHO OTMETHI B CBOEM OOIIMPHOM HCCIEIOBAaHUM CYUIHOCTH
yrosioBHoii momutuku Pecny6nuku Kaszaxcran M.A. Kymanuszos, «yzonosHas
nonumuka Pecnybonuxu Kazaxcman — 3TO €aMOCTOATENIBHOE HallpaBJIeHHE
rocyapCTBEHHOMU MOJUTHKH B 001aCTH OOPBHOBI € MTPECTYITHOCTHIO, OCHOBAHHOE Ha
OpUHIOUIIAX W pealu3yeMoe CyObeKTaMHM NOCPEICTBOM IIPUMEHEHHUS Mep
npeaynpeauTelbHOro, yroJIOBHO-TIPaBOBOTO, YTOJIOBHO-TIPOLIECCYaIBHOI0
XapakTepa B IeJSX aJeKBAaTHOTO MPOTUBOAEWCTBHS BceM (opMaM TIPOSBIEHUA
npecTynmHocTH» . K TOMy Xe clelyeT y4HTHIBaThb, UTO HPEIMETOM YrOJIOBHOI
TOJUTUKH, €e OCHOBHBIM COJIEpKaHHEM SIBJISIETCS O0ph0a ¢ MpecTymHOCTHIO, YTo
npemonpeeaseT U HEKOTOPhIe OCOOCHHOCTH ee peaiu3anuu. Pamku cTaThu He

IMMO3BOJIIIOT pacCcMaTpuBaTh BCE MHOFOO6pa3I/Ie HpO6J’I€M, XapaKTECPHU3YIOUIUX

' Konnenms mpagoroii momurrky PecryGmimxn KasaxcTan Ba mepuon ¢ 2010 1o 2020 Tofa, yTBepKAeHHad YKa3om
[Ipesunenra Pecny6nuku Kasaxctan or 24 aprycra 2009 roma Ne 858 //Odmumansueiii caiit Ilpesumenra
Pecry6muku Kaszaxcran: 31eKTpoBHEIA pecypce /pexuM noctyna: <http:/www.akordakz>

2 Kymanuazor M.A. CymuocTh yronoBHOH monuriku Pecny6muxn Kasaxcran: aBToped. IDHMCC. ... KaHH. IOpHL
Hayk: 12.00.08. — M., 2007. — C. 15-16.
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IOHATHE  peaju3alMd  YrOJIOBHOW  MOJIUTHKH, TMO3TOMY  IpeACTaBIIsAeTCs
lenecooOpa3HbBIM ~ OCTAHOBHTHCST Ha  BOIpOCE, KacaloweMmcss HPUHIMUIIOB
JJOTOBHOTO TIpaBa, KakK BBIPAXKEHHUS COJEpXaHUsS U CYIIHOCTH YTOJOBHOM
IOMATUKA. YTONOBHAas TOJMTHKA, Kak CIOXHOE COLHalbHOE SBIIEHHUE,
peani30BBIBAETCS Uepe3 MpeTBOpEHHE B XXU3Hb pa3pabOTaHHBIX U 3aKpEIUICHHbIX B
WKOHAX W TIOJ3aKOHHBIX aKTax Iefledl W 3ajad, KOHLENTYadbHBIX TMOJOXKEHUH
JTOIOBHOM MOJIMTUKU B cepe OOphOBI ¢ MPECTYMHOCTHIO Yepe3 NeATeTbHOCTh
PABOOXPAHUTEJIbHBIX U UHBIX OPTaHOB, B KOMIIETEHIIMIO KOTOPBIX BXOAUT O0pbba
¢ IPECTYIIHOCTBIO, MOATOMY MOHATHE MPUHIHUIIOB YTOJOBHOW MOMUTHKH UIHpE
OHSATHS IPUHLUIIOB YTOJIOBHOTO MpaBa.

Ilpenensl peanu3anuu YroJOBHOW TIOJNUTHKHA OTPaHHYMBAIOTCA chepoil

60pb6BI C MPECTYNTHOCTHIO MMOCPCACTBOM IIPUMEHCHUSA CHCHI/I(i)I/I‘-IeCKI/IX MECTOOOB U

(perctB. OcOOEHHOCTH pealu3alliil  YTOJOBHOW TOMUTHKH, OOYCIOBIEHHBIE
(IEMMQUKON ee MpeaMeTa, 3aKII0UaloTCs B TOM, YTO JaHHBIH HPOLECC TPOTEKAET
\MIs B (hopMe 3aKoHa U depe3 3akoH. [Ipu 3ToM cliegyeT UMeTh B BHIY, YTO
peamM3alMsi  YLOJIOBHOW TIOJMTUKH M €€  CcOoJepXaHWe, Haxomsich BO
|B3aMMO3aBHCUMOCTH, BBICTYNAIOT B KadyeCTBE OTHOCHTENLHO CAMOCTOSTEITbHBIX
MOACKCTEM HA YPOBHE YrOJIOBHON MOJIUTUKU, 00pa3yrolleil CI0NKHYI0 CONHATBHYIO
cicreMy. OCHOBHBIMU IIPAaBOBLIMHU (pOpMaMU peaynu3alid YrojJOBHOW TOJHUTHKH,
€M B KAYECTBE OCHOBAaHUS ISl TAKOTO NeJIeHHs OpaTh chepbl AeATeTLHOCTH, B
KOTOPIX ~ HpOTEKAaeT 3TOT  TMpOLecc,  SABJAIOTCS  TpaBOTBOpUecKas U
i lpaBOMPUMEHUTENBHAS  AeATeNbHOCTh. OTCIOla W TPHHIMIBI  YTOJOBHOM
MOIMTUKKA MOXHO pa3leiiTh Ha TPUHUHUIBLI TPaBOTBOPYECTBA H TIPUHIIMIIBI
=npaBoan/IMeHeHI/m, U, Janee, Ha oOIIeNpaBOBbIe MPUHIHUNBI H CHelH(bHIECKH-
oTpacieBble, B JAHHOM Cllydae, MPUHIMILI YTOJIOBHOTO TpaBa, KaK BhIpaKeHHE

COIEPXKAHUS U CYIIHOCTH YI'OJIOBHOM MOJIMTUKHU B JaHHOM OTpaciiH.
Ot 3bdeKTUBHOCTH BCEll NEATeTbHOCTH TOCYJAAPCTBEHHBIX, B TOM YHCIIE W

paBOOXpPAaHUTECIIBHBIX  OPraHoB, OCyHleCTBHHeMOﬁ B IEMX  peaiu3alluu

{ yrONOBHOM TMONUTHKH, TPOTEKAIOLIEH B KOHKPETHBIX MPABOBBIX (HhOpMax, 3aBUCHUT
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KOHEYHBI pe3yibTaT OOpPBOBI ¢ NPECTYNHOCThIO. W 3/1ech BaXKHYIO pPONb UIPaer
TEOpHUsl, MOCKOJbKY caMa MpoOJieMa MPHHIMIIOB YTOJIOBHOI'O IIpaBa SIBISETCH
TeopeTuueckoil. IlpaBonpUMeHUTENb HOJDKEH IOJy4YaTh TOTOBBIM MPOAYKT -
YIOOHBIM IJIi TPUMEHEHUsS W aJEKBaTHBIM CYIIECTBYIONMIEH AedCTBUTENBHOCTH
yroJjioBHbIN 3akoH. [IpuHIMOBI yronoBHOTO npaBa pa3padaTbIBalOTCS TeopHei Ha
OCHOBE 3MIUPHUYECKOr0 Marepuajia, ¥ Ha UX OCHOBE 3aKOHOJATENIb NPUHHUMAET
pelIeHUe O TeX WIJIM MHBIX HOPMaxX, PYKOBOJCTBYSCh INMPU 3TOM MPUHIIUIIAM,
KOTOpbIE HOCAT 00menpaBoBoil xapakrtep. K HUM MOXHO OTHOCHUTH NPHUHIUIE
CIIPaBEJIMBOCTH, T'yMaHHM3Ma M paBEHCTBa IpaXAaH Iepea 3akoHOM. JlaHHbe
IIPUHIUIIBI, KOTOPbIE MOXHO OTHECTM M K INPUHUIMNAM YTOJIOBHOW ITOJIUTUKY,
KOHKPETU3UPYIOTCS B MOJIOKEHUIX YTOJIOBHOTO 3aKOHA, KOTOPble U HEOOXOMMMO
onpeneNsaTh Kak crnenuduyeckue NPUHIUIBI YTOJOBHOT'O IMpaBa, BBEIpAXarollue
COIEp)KaHUE U CYIIIHOCTh YTOJIOBHOM MOJIMTUKH.

Yto kacaercs nMpUHIMIIA 3aKOHHOCTH, TO, Ha Halll B3TJIsA, OH HE OTHOCHTCA
HH K Kako# rpynne NpuHIUNOB, NOCKOJBKY Ha KaKUX OBl MPUHILHUIIAX HE CTPOMICS
3aKOH, KaK OCHOBHOM, TaK M OTpPacji€BON, 3aKOHHBIM OYAET TOJBKO TO, UTO B HEM
ykazaHo. HekoTtopas kaxymascs TaBTOJOTHYHOCTH IPUBEAEHHOTO Te3Kca
00ycJIOBJIeHa YNIOTpeOeHneM ONHOTO W TOTO )K€ MHOXKECTBEHHOTO MOHSTHS, TaK
KaK «IpU3HAKK, OTpaXaeMble UM, IPUCYILH HEONPEAECICHHOMY MHOMXECTBY
3EMeHTOB ero obmema» . Eciu BepHO ornpenenenue: «lIpuHIuUn 3aKoHHOCTH
IPOSIBJISIETCS B TOM, YTO KaXX bl rpaknanvH Pecny6nuku KazaxcraH, Oyab 1o
JOJDKHOCTHOE JIUIIO WJIM PSJAOBOW TIpaJaHMH, O00s3aH coOmrofarh ee
KoHcTUTyIMIO ¥ 3aKOHBI, B TOM 4YHCJIEe M YTrOJIOBHBIE, U3/laHHbIE HA OCHOBE M B
COOTBETCTBUU C Kommwuueﬁ»“, TO, HAa HaIl B3IJis, TABTOJOTMYHO CKOpEE CaMo
ynoTpeOJieHHe TaKoOTO MOHSATHS, KaK NPHUHIMI 3aKOHHOCTH B KauyeCcTBE MPUHIIUNA

YrojJloBHOTO IIpaBa, TO ¢€CThb HAJUIO JIOTHYECKas OHII/I6K3,, Korga <«HEYTO

®DopMankHas goruka. — JI.: MznarenscTBo JleHMHrpaackoro yHuBepcurera, 1977, — C. 33.
* Tonenop I'.®. YromosHoe npaBo PecryOnuxu Kaszaxcran. O6mas dacTk: ydyeOHOe ImocoOWe. — AJMaTh
«OmquretlIpecey, 1997. — C. 9.
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UpelleNAeTCS MM [OKA3bIBAETCS TeM e caMbiM» . [103TOMy K MpHHIMIAM
JIOIOBHOTO  TIpaBa, BBIPAKAIOLUIUM COJAEpXKaHUE U CYLIHOCTh YTrOJIOBHOM
IOTUTHKY, OJDKHBI OTHOCHUTBCS He TPUHIUIN 3aKOHHOCTH U BbILIEyKa3aHHbBIE
oflenpaBOBbIe MPHHIIMIIBI, @ T€ MOJIOKEHHS, B KOTOPBIX OHHU BbIpaxarorcs. K
TAKOBBIM MO>KHO OTHECTH:

— IIPUHIUT ONpe/ielIeHUs] IPECTYNHOCTH JAesTHUS U ero HaKa3yeMOCTH TOJBKO
JrOOBHBIM 3aKOHOM U OTPHIIAHUSI IPUMEHEHHUSI YTOJIOBHOT'O 3aKOHA 110 aHAJIOTHH;

—IpUHIUN TpU3HAHUST BUHOBHBIM B COBEPIICHHUH MPECTYIUIEHUS U
0ABEPraHusl yroJIOBHOMY HaKa3aHHUIO TOJLKO 1O MPUTOBOPY CyJa B COOTBETCTBUU
¢ 3aKOHOM;

— NPUHIUI TPU3HAHUS OCHOBAaHUEM YIrOJNIOBHOH OTBETCTBEHHOCTH TOJBKO
HATHYMS B ITOBEJIEHUHU JIULA TPU3HAKOB KOHKPETHOT'O COCTaBa MPECTYIICHUS;

—NpUHIMI  ONpelelieHus Haka3aHWs TOIbKO B TMpelenax CaHKIHH
JTOIOBHOTO 3aKOHA, MPEAyCMaTPUBAIOIIEr0 COBEPIIIEHHOE MPECTYIIIIEHHUE;

— IPAHLHIN CTPOTOM WHIWBUAYalW3alldd YTrOJIOBHON OTBETCTBEHHOCTH U
HaKa3aHH,;

— IPAHLHI PaBEHCTBa Iepell 3aKOHOM IHIl, COBEPIIUBIINX MPECTYIJIEHUE,
HE3ABUCMMO OT IIOJIA, pachl, HANMOHAILHOCTH, S3bIKa, MPOUCXOXKICHUS,
EMYLIECTBEHHOT'O M JOJDKHOCTHOTI'O TOJIOXKEHHUSI, MECTa KUTEILCTBA, OTHOIIEHUS K
PeMTMH, yOeXIeHWd, NMPUHAIJIE)KHOCTH K OOIIECTBEHHBIM OOBEIWHEHUSM, a
TaKKe IPYTUX 0OCTOSATENLCTB;

— NIPUHIUN BUHOBHOM U THYHON OTBETCTBEHHOCTH;

— MIPUHILIUI HEOTBPATUMOCTH YTOJIOBHOM OTBETCTBEHHOCTH M HaKa3aHUs.

[lepeuncrnenHble MPUHLUNBI TPEACTABISIOT CO00H 0000IIAONYI0 CHCTEMY,
pedylolIyIo JanbHeuIned KiacCHpUKAIlMU, OMHAKO Takas 3aJada BBIXOIUT 3a
paMkn cratbd. [loaToMy, B KadecTBe MOJBEICHUS HUTOrOB, 3aMETUM, YTO IS
YyCIELTHOM peanu3alliil YTOJIOBHOM MOJUTUKHA HEOOXOIUMO HYEeTKOe pa3lielIeHHe

3134 TCOpHUH H IIPaAKTHKH. P A3YMECTCsA, NOCTUXCHHUSA TCOPUHU YIOJIOBHOI'O IIpaBa

! Ganocodckuil SHIMKIIONEAUIecKHi c1oBaps. — M.: CoB. snunkiIonenus, 1989. — C. 641.
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OPEACTABISAIOT HECOMHEHHYIO I10JIb3y, OJHAaKO HEKOTOpPBIE YKOpPEHUBLINeECS
MOHATHS W MHCTUTYTHI YTOJOBHOTO MpaBa TPeOYIOT KPUTHYECKOTO MEpPECMOTpa,
HEOOXOIMMOCTh KOTOPBIX JUKTYETCS Pa3jMYHbIMU 0OCTOSTENbCTBAMH, U, TPEXKIE
BCEro, MOTPeOHOCTAMU MNpPakTUKU. [IpocToMy npaBONpUMEHUTENIO, KOHKPETHO,
COTPYOHUKY IPAaBOOXPAHUTENIbHBIX OPraHOB, HET HYXJbI 3aaBaTbCsl BOIIPOCOM
Kakol MMEHHO MPWHLHI OH BOIUIOLIAET B MpoHecce MPUMEHEHHUS YTOJOBHOI
3aKOHA. JTO 3aJa4ya TEOpUH — BBIPAOOTATh JKU3HECHOCOOHBIE MapaInrMe,
aZlcKBaTHble TpeOOBAHUSIM BpPEMEHHM, Ha OCHOBAaHHHM KOTOPBIX 3aKOHOZATelb
NPUHUMAeT KOHKPETHblE HOPMATHUBHBIE AaKThl, CHOCOOCTBYIOLIME YCHELIHOH

Oopbbe ¢ NPeCTyMHOCTHIO.
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