AsuxanoBa [ A. — KaHAUAAT WOPUTUIECKUX HAYK,
couckareab HayuHo-uccienoBarejbHOro
HHCTUTYTA YACTHOI0 MpaBa

Ka3axckoro ryMaHuTapHO-IOPUIANYECKOT0
YHHBEpPCUTETA

HOHATHUE «KOHIOMHWHHNYM» B 3BAKOHOJAATEJIbCTBE
PECIIYBJIMKHU KA3AXCTAH

B crarbe AmmxanoBou I['.A. Ha Temy «lloHATHE «KOHAOMUHHYM» B
3akoHogaTenbcTBe PecnyOnuku Kaszaxcran» paccMaTpuBaeTcss KOHIOMUHUYM B
3akoHonarenbcTBe Poccumn, Keipreizcrana m Kaszaxcrana. ABTOp, aHAIM3HUPYSA
JNENCTBYIOIIEE 3aKOHOJATENIBCTBO U MIPABOBYIO JIMTEPATYPY MO JAHHOMY BOIIPOCY,
00OCHOBBIBAE€T BBIBOJI O TOM, YTO KOHJIOMMHUYM HE SIBIIsieTCsl 0c0o00i dopmoit
COOCTBEHHOCTM KakK »3TO MPEIyCMOTPEHO 3aKOHOJATEIbCTBOM PecmyOnuku
Ka3zaxcraH, a ABJISI€TCS NMYIIECTBEHHBIM KOMILIEKCOM.

In G.A. Alikhanova's article on the theme "Right to the common property in
a condominium", revealed the concept of common property in a condominium,
which may not only belong to the right of common ownership, but also on other
rights. By analyzing the existing legislation and legal literature on the subject,
justifies the conclusion that the condominium is not a special form of property as
provided in the legislation of the Republic of Kazakhstan, it is a property complex.

3akoHonatenbcTBO PecnyOnuku KazaxctaH B NOHATHE KOHAOMHUHHYM
BKJIQJIbIBACT CHEHU(PUUECKUN CMBICH, HE OTOXIECTBISAS €ro MpoCTO C oO0uei
COOCTBEHHOCTBIO WJIM C OOIMM HMYIIECTBOM. B ropujauueckoil nureparype
MMEeTCS yXKe HeMano paGoT, CIeLUAIbHO IOCBSIICHHBIX KOHIOMHHHYMY.'
[loaToMy MBI OCTAaHOBUMCSI Ha TeX MpodiieMax, KOTOpble HE MOIYyYUIU
paspellieHns] B yKa3aHHBIX pa0oTax WM KOTJIa MO 3TUM MpoOiieMaM BbICKa3aHbI
CIIOPHbIC MHEHUS.

[IpaBo Ha 0O0lllee UMYIIECTBO B KOHJIOMUHUYME UMEET PsiJ CYIIECTBEHHBIX

ocobenHocter. ['paxxnanckuit xkogexkc PecnyOnuku Kazaxcran — (.6 c¢t1.209)

ompenenser KOHJOMUHUYM Kak 0co0yio  Qopmy COOCTBEHHOCTH Ha

' Cm.:Bacun FO.I' BemHble mpaBa y4acTHMKOB KOHIOMHHAYMA M WICHOB JKINIMIIHBIX KOONepaTHBos.//HayduHsre
TpYyAbl “Anuner”,1998.BbIm. 2(4),C.21-28; Wnssacosa K.M. Konnomuanym KakK ¢dopma
cobcrBenHOCTH. I paxkmanckoe 3akoHomaTenscTBo PK.CraThu,koMMeHTapuu, mpakTtuka.Beir.7. Amvater.1999,C.58-
75; Kpamenunnuko II.B., Macnos H.B.KonmomMnumymsr.O0mass coOCTBEHHOCTh B MHOTOKBAPTHUPHBIX
nomax.M.1995. u np.
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HEJIBUXKUMOCTb, IIPU KOTOPOM €€ OT/AENIbHBIC YAaCTHU HAXOASATCA B MHAUBUIYaTbHON
(pa3nmenbHOM) COOCTBEHHOCTH TpakdaaH M (WJIH) IOPUAMYECKHX JIUIl, a T€ YacTH
HEJIBIDKMMOCTH, KOTOpPbIE HE HaXOAsITCA B  pa3lieNbHOM COOCTBEHHOCTHU
MpUHAJJIEKAT COOCTBEHHMKAM YacTel HEBUKUMOCTU Ha MpaBe oOIIed J0JeBOU
COOCTBEHHOCTH.

HauGomnee TUMHUYHBIM pUMEpPOM KOHJIOMUHHYMa SABJISIETCS
MHOTOKBAPTUPHBIA  XKUJIOM JOM, TJ€ KBapTUpbl (KUJIblE TOMEIICHUs)
MpUHAJJICKAT OTACIbHBIM YYaCTHUKAM KOHIOMUHHWYMa Ha MpaBe pa3lelbHOU
COOCTBEHHOCTH, a Ha OCTajJbHbIE 4YacTH Joma (HampuMmep, KphIlly, MOBal,
JIECTHUYHBIE TUIONIAJAKUA U T.J.) yCTaHaBIMBAETCs OO0IIas J0JeBasi COOCTBEHHOCTh
BCEX COOCTBEHHHUKOB KBapThp B jJoMe. HO KOHIOMHMHUYMBI CYIIECTBYIOT HE
TOJIBKO B WJIBIX JOMax, HO U B APYIUX 3[IaHUSIX, YACTU KOTOPHIX HAXOMSTCS B
WHJIMBUIYaJbHOU COOCTBEHHOCTH (JTMOO MHOM BEIIHOM IpaBe), a APYyrue 4acTu —
B o0mielt coocTBeHHOCTH. Tak, Hampumep, B 3JaHUHU, B KOTOPOM PaCIOI0KEHbI
HECKOJIbKO O(UCOB, MPUHAJICKANIMX HaA MpaBe COOCTBEHHOCTH HECKOJIbKUM
IOpUJIMYECKUM JIMI[aM, UMEETCSl TakKe OOIlee MMYIIECTBO (KpbIllia, JECTHUIIBI,
(dbyHIaMEHT, 3€MEJIbHBIM y4acTOK U T.N.) HA KOTOPBIE PACIpPOCTPAHSIETCS MPaBO
oO1ieit noaeBoi coocTBeHHOCTH. Hapsiy ¢ 3TUM, CyIIeCTBYIOT TaKXKe rapakHble U
JayHble  KOHAOMHMHMYMBI. Ho, Hauboliee pacnpoCTpaHEHHBIMU  SIBISIFOTCS
KOHJIOMUHUYMbI B MHOTOKBAPTUPHBIX KHUJIBIX TOMAX.

B nacTosimiee BpeMsi OCHOBHBIMHU 3aKOHOJATEIbHBIMU aKTaMHU B 00JIaCTH
peryJMpoBaHusl  OTHOUIEHHM B KOHAOMUHHUYME sBIsiroTCs 3akoH PK  «O
KUWIMIIHBIX ~ OTHOIIEHUAX» OT 16 ampens 1997r. (c  mocneayroumMmu
JOTIOJIHEHUSIMA M HM3MEHEHUSMH, BHECEHHBIMU 3aKOHOJATEIbHBIMU aKTaMH), a
Takke HopMbl ['paxknanckoro kojaekca PK (B wactHocTH cT.209).

BnepBbie ynomMuHaHuWe O KOHJOMUHHYME Kak (opMe CcOOCTBEHHOCTH
MosABMJIOCH B HOpMax Ykasza lIpesupenta PK, mmeromero cuny 3akoHa ot 22
nekabps 1995 r. «O 3emme» (HbiHe oTMEeHEHHOM). 3aTeMm, B 3akoHe PK ot 16
armpenss 1997 r. «O XWIMIIHBIX OTHOIIEHUAX»  LEJIas TJaBa IOCBAIIACTCS

KOHJIOMUHUYMY Kak 0co0oil gopme coOctBeHHOCTH (B manbHeinmeM 30)KO) u
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3akoHom PK «0O BHeceHMM UW3MEHEHHW W JOMNOJHEHUW B HEKOTOpHIE
3aKOHOJATEJIbHBIE aKTh» OT 2 MapTa 1998 r. BHOCsATCS u3MeHeHus B 1.6 c1.209
I'paxnanckoro kogekca PK.

[IpumMepHO B 3TOT K€ MEPHOJI BPEMEHHU, KOHJIOMUHHYM TOSBISETCA U B
3aKOHOJATENbCTBE psfa CcTpaH OJWKHEro 3apyoexnsa. Ho, 4ro uHTEpecHO,
€MHOTO OIMpeEICHUs 3TOr0 MOHATUS JO CUX MOpP HET JaXe Ha MOCTCOBETCKOM
npoctpancTBe. Tak, 15 utons 1996 r., B Poccuiickoit denepanuu ObUT TPUHST
3akoH P® «O ToBapumiecTBax COOCTBEHHUKOB JKWIbS» B KOTOPOM TOJ
KOHJIOMUHMYMOM TOHMMAETCAd €IUHbIA KOMIUIEKC HEJIBUKUMOIO HMYIIECTBA,
BKJIIOYAIOIIUM ~ 3€MENIbHBIM  Yy4acTOK B  YCTAaHOBJEHHBIX TpaHUIAX U
PACIlONIO)KEHHOE Ha HEM JKWIOE 3JaHuE, UHbIE OOBEKTHl HEJIBHKHUMOCTH, B
KOTOPOM OTJENIbHBIE YacTH, NpPEIHA3HAUYCHHBIC [Jis JKWIbIX W HUHBIX LeJel
(moMmerieHus1) HaXOJATCA B COOCTBEHHOCTH TpaXKJaH, IOpUAMYECKUX Jul, PO,
cyObekToB P®, MyHunUnanbHbIX 0Opa3oBaHUil (AOMOBIAACNbBIIEB) — YaCTHOMH,
roCyJJapCTBEHHOM, MYHUITUTIATLHON U MHBIX (hopMax COOCTBEHHOCTHU, a OCTaJIbHbIC
yacTd (00IIee MMYIECTBO) HAXOATCSA B MX OOLIEH TO0JIEBOil COOCTBEHHOCTH  T.¢.
3aKOHOJATENIb OTHOCUT KOHJOMHUHUYM K €IMHOMY KOMILIEKCY HEJBHXXHUMOTO
MMYIIECTBA.

B Keipreizckoit  PecnyOnnke [I0J, KOHJIOMHUHHUYMOM IIOHUMACTCS
OpraHU3alMOHHO-TIPaBOBas (popMa ymnpaBiaeHUsT HEABUKUMOCTHIO, TOBAPHUIIIECTBO
COOCTBEHHUKOB TMOMEIICHUN (KaK XUJIbIX, TaK U HEXWIbIX), HEKOMMEpYECKas
opraHuzanus, co3jaBaemasi s OOeCleUeHMs] JKCIUTyaTallld, COACpP:KaHUS,
yOpaBiI€HUS  3JAaHUSMH,  T[OMEIICHUSIMH,  OONIMM  UMYIIECTBOM  BCEX
COOCTBEHHUKOB MTOMEIIEHUM. 3/1eCh Mbl BUAUM, YTO 3aKOHOJIATENb PACCMATPUBAET
KaK QOPMY YIIPaBICHHS 00BEKTOM HEIBIKIMOCTH, IOPUINIECKOE JTHIIO.

[lo 3akonomatenscTBY PecnyOmuku KazaxctaH — «KOHIOMUHUYM — 3TO
ocobas opMa COOCTBEHHOCTH Ha HEJIBMKMMOCThH KaK €IMHBIA MMYIIECCTBEHHBIH

KOMILJIEKC, TPU KOTOPOM MOMEIICHUSI HAXOJATCS B pa3eiabHON (MHIUBUAYATBHOMN )

? Cm.:Cobpanne 3akoHOaTENbCTBA Poccuiickoit deneparmn. 1996. Ne 25.C1.2963
’Cm.:3akon Kwipreisckoit PecriyGmuku ot 28 oktsabps 1997 r. «O ToBapHIecTBaX COOCTBEHHMKOB KHIIbS
(KOHIIOMHUHHYMAX ).
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COOCTBEHHOCTHU TpaxKJaH, IPUANYECKUX JIUIl, TOCYAapCTBa, a 00Ilee UMYIIECTBO
MPUHAJJICKUT UM Ha MpaBe o0uiei noseBoit cooctBeHHOCTH» (CcT.2 300K0).

Kak BuUAHO M3 BBINIEU3T0KEHHOTO, B MEPBOM Clyyae — IMOJ KOHJIOMUHUYMOM
MMOHUMAETCSI UMYIIECTBEHHBIN KOMILUIEKC, OOBEKT HEABUKUMOCTH, BO BTOPOM  —
3TO0 popMa ymnpaBieHUs: 00bEKTOM HEABUKUMOCTU, a B TPETheM — ocobas dopma
coOcTBeHHOCTU. Bo3HUKaeT BOMpOC, MOUYEMyY TaK MOJYYUIIOCHh, YTO 3aKOHOJATEIN
pPa3HBIX CTpaH MO-Pa3HOMY OIpEAETIIN [Jsi ceOsl MOHSITHE KOHAOMHHUYyMa?
CnemyeT OTMETUTh, 4YTO TMOHATHE KOHJAOMHUHUYM SIBISIETCSI HOBBIM IS
3akoHoaaTtenbcTBa crpaH CHIT m apyrux CyBepeHHBIX U HE3aBUCHMBIX
rocyJapcTB, 0Opa3oBaBIIMXCA Ha MOCTCOBETCKOM MpPOCTpaHCTBE. EcTecTBEeHHO,
MpU U3MEHEHUU CUTYyalluu B KWIHIIHBIX OTHOUIEHUSX, CBSI3aHHOW C MacCOBOU
MPUBATU3ALUCH KUIbsI, KOTJIa TOCYAapCTBO OBLIO HE B COCTOSIHUM YHIPABISATH
rOCYJapCTBEHHBIM KUIUIIHBIM (OHIOM M MOAAECPKUBATH €ro, 3aKOHOJATeNu
pa3HBIX CTpaH ObUIM BBIHYXJEHBI OOpPaTUTHCS K MHUPOBOMY OIBITY B 3TOM
BOIIPOCE, M, CTOJKHYJIUCH C TE€M, YTO B Pa3HBIX CTpaHaX JaJbHEro 3apyOexkbs
TaKK€ OTMEUAETCs] HEOJJHO3HAUYHOE OTHOILICHHE U MTPUMEHEHHE HTOM KaTeropuu B
npaBe. Tak, aHamu3 I'epmanckoro 3akoHa «O mpaBe COOCTBEHHOCTH Ha >KHUIIbIC
MMOMEIIEHUA W O MPaBE JJIATEIIBHOTO MOJb30BAaHUS KWJIOW IUIOMIAAbIO» OT 15
mapra 1951 r.* (KOTOpBIN AEHCTBYET W HBIHE), MO3BOJSET ClIeNaTh BBIBOJ, UYTO B
['epmManuy KOHIOMHUHMYM - 3TO  Pa3sHOBUJHOCTb 0O0IIE COOCTBEHHOCTH, TJi€
COUYETaeTCsl UHIUBUAyaIbHAsI COOCTBEHHOCTh HA KWJIOE WJIM HEXKUJIOE MOMEIICHHE
C mpaBoM oOOmIeH J0JIeBOM COOCTBEHHOCTHM Ha BCE OCTAJIbHOE HUMYIIECTBO B
3nanuu. CpaBHHUBasi €BpPONEHCKOE IKUJIUIIHOE 3aKOHOJATEIbCTBO  MOXKHO
3aMEeTUTh, YTO U BO DpaHIUU pEryIMpOBaHUE ATUX OTHOUIEHUW HMMEET MHOTO
obmero c¢ I'epmanueit. B Kaname Bompockl oOmeld coOCTBEHHOCTH Ha
HEJIB>KMMOCTh B KWJIMIIHOW cdepe peryaupyroTcs Ha YpoBHE IITaToB. Tak, B
I'paxxpaHCcKOM KOJEKCE KBeGeka® qaH JOBOJIBHO JETATbHbII IepEeYEHb UMYIIIECTBA,
HaxoJdIIerocs B 00Imel CcOOCTBEHHOCTH COOCTBEHHHMKOB MHOTOKBAPTUPHOTO

AomMa. HOI[ KOHJOMHHHUYMOM 31CCh IIOHHMACTCA 0COOBIN Bua HCABMXXHMOIO

* Cm.:Tepmanckoe mpaso. M.: Cratyr. 2000.4.3
> Cw.:I'paanckuii kogeke KseGeka. M.:Craryt. 1999.



MMYIIECTBA, B KOTOPOM COYETAIOTCS OOBEKThI, HAXOJAIIUECS Ha MpaBe YaCTHOU
COOCTBEHHOCTH (KBapTUPBI) U OOBEKTHI, HAXOAIINECS Ha MpaBe OOIIEH J0JIeBOM
COOCTBEHHOCTHU (3JIEMEHTHI OOIIETO MOJh30BaHUs). B 1enom, 3aKOHOAATENHCTBO
KBebeka cymiecTBEHHO OTIMYAETCAd OT 3aKOHOJATENbCTBA psiia €BPOIMEHCKUX
ctpan. B CHIA, nanpumep, KOHIOMUHHUYM 3TO accolldanus COOCTBEHHUKOB
KBapTUP, KOTOpas OCYIIECTBISET yIpaBieHUEe oOIeld COOCTBEHHOCTHIO B
MHOTOKBapTUpHOM  WwioM jome. B 1961 r. Konurpecc CIIA npunsn 3ak0oH O
KOHJIOMUHHYME. [lonaTie  KOHIOMUHHUYM, 3aKpEeIJIEeHHOE B 3TOM
3aKOHOJATEIHLHOM aKT€ CBUJIETENHCTBYET O TOM, 4TO B CIIIA KOHIOMUHHYM - 3TO
He (opmMa COOCTBEHHOCTH M HE OOBEKT HEABMKMUMOCTU, a (opMma ynpaBieHUs
MHOTOKBAPTHPHBIM KHIBIM HOMOM.” B HEKOTOPBIX CTpaHAX KOHIOMHHIYMOM
Ha3bIBAIOTCS 00bEeAMHEHUs (accolualuu) COOCTBEHHUKOB B MHOTOKBAapPTHUPHBIX
JKIIIBIX OMaX.’

Bce »5TO roBOpUT O TOM, YTO CHUTyalus, KOTOpas CIOXHWIach C
KOHJIOMUHHUYMOM B psiie CTpaH OJMKHETro 3apyOexbs, SBISICTCS BIIOJIHE
ecTeCTBeHHOU. B03MOXHO, MOCIE HMCTEUYEHUS! OIMPEEIECHHOr0 BpeMeHH (Iocie
anmpoOal Ha MpPaKTHUKE 3TOM MPAaBOBOW KAaTErOpHH) Mbl BCE K€ MPUIEM K
€MHOMY 3HAMEHATENIO B OTHOIICHUU MOHSATHUS KOHJOMUHUYM.

KonnoMunnym o0nagaeT HEKOTOPHIMHU CHEU(PUUECKUMU OCOOECHHOCTSIMH.
Crnenuduka 3aKarodaercs, Ipexie BCEro, B TOM, YTO B KOHJIOMUHUYME COUETAETCS
paznenbHas COOCTBEHHOCTh Ha JKWIble TMOMEIICHUS U 00mas JoJieBas
COOCTBEHHOCTh Ha 00I[ee UMYIIECTBO B OJTHOM UMYIIIECTBEHHOM KOMILIEKCE. JTO
COUETAaHUE TI03BOJISIET TOBOPUTH 00 O0COOEHHOCTSIX MPABOBOIO peXKUMaA
HEJIBXKMMOTO UMYIIECTBA B KOHJOMUHMYME. BO3HHMKaeT BOMpPOC, MPAaBUIBHO JIU
Ka3aXCTaHCKUU 3aKOHOJATENIb PACCMAaTPUBAET KOHIOMUHUYM Kak 0co0y1o Gopmy
COOCTBEHHOCTH ?

B Konctutyniuu PK He ynotpeOnsioTcs TepMunbl “Bua” win  “‘dopma’”

cooctBeHHocTu. 'K PK conmepuT HOpMBI, peryiupyroniie yactayo (ct.191) u

% Cm.:Kpamennnnuxos I1.B. XKunmummoe npaso. M.:Cratyr.2003.C.228-234.
7 Cm.Kpamennunukos I1.B.,Macnos H.B. Koumomurnymbr. O61as coGCTBEHHOCTh ¢ MHOTOKBAPTHPHBIX JIOMAX.-
M.:CITAPK.1995.C26-31.
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rOCYJapCTBEHHYI0 COOCTBEHHOCTHh (cT.192), a Takxke oOIIyl0 COOCTBEHHOCTH
(ct.209). B Teopuu rpaxkJaHCKOrO MpaBa MO 3TOMY BONPOCY ObLIM BBICKA3aHBI
pasnuuHble TOYKHM 3peHus. Tak, mo MHeHuro .Y .KanaitmapoBa «pasneneHue
coOcTBeHHOCTH Ha JBe (opMbl mpousBoautcs B Kazaxcrane mo mpU3HAKY HUX
OTHOIILIEHHSI K TOCYIapCTBY KaK CyOBEKTy MpaBa cOOCTBEHHOCTH. B cBOwO ouepenn
dbopmbl  pmenarcss Ha Buabl. Popma OTpakaeT KadeCTBEHHOE OTJIUYHUE
COOCTBEHHOCTH IO €€ HA3HAYEHUI0 M COLMAJIbHOM HampaBlIE€HHOCTU, BUA —
CyOBEKTHOE pas3iuyue BHYTPU (POPMBI cobeTBeHHOCTHY. JI.B.IllennukoBa 10
ATOMY TIOBOAY 3aMEUaeT, 4YTO «IPUJIAHUE BAXKHOTO 3HAYCHUS dbopmam
COOCTBEHHOCTHU SIBISICTCSI HEBEPHBbIM MO cymiecTBy. C MO3UIUN TpaxgaHCKOTO
npaBa HeT (GOPM COOCTBEHHOCTH, @ €CTh Pa3lIMYHBIC CYOBEKTH DTOTO IIPaBay.
E.A.CyxaHOB KaTeropvyHO 3asiBIIIE€T, 4YTO KaTeropus «popma COOCTBEHHOCTU)
SABJISIETCS PKOHOMUYECKUM, a HE IOPUIUYECKUM MOHSITHEM, CHHOHUMOM TE€pPMHUHA
«popMa TPHUCBOEHHS MATEpUANIBHBIX OJar», Ja W HHUKAKUX HUHBIX  «hopm
COOCTBEHHOCTH» KpPOME€ YacCTHOM U MyOIMYHOM, B JEHCTBUTEILHOCTU HET U OBITH
He MOXeT.'” Mex/Iy TeM, B TEOPHH TPaKIAHCKOTO TpaBa YK OTMEUaIoCh, UTO C
IOPUINYECKON TOYKM 3pEHHUS TMPaBO COOCTBEHHOCTH €AWMHO M OgHOpoaHO. U
peXuM Jis MpaBa COOCTBEHHOCTH JOJKEH OBbITh oAuH. C 3THX MO3UIMK camo
noHsitue “hopmMbl COOCTBEHHOCTH HE MMeeT 00ybIIoro cMbiciaa. CoOCTBEHHOCTh
OJIHAa, HO y HEe MOT'YT OBbITh pa3Hble CYOBEKTHI: TOCYAAPCTBO, IOPUIUIYECKOE JTUIIO
W rpaxganuH. | IlomaraeMm, 9TO NAHHBIA TE3MC SIBISETCS MPABIIBHBIM 110
CYILIECTBY U aKTyaJdbHbIM B HACTOSIIUI MOMEHT.

Takum o00pa3oMm, MpaBO YaCTHOW COOCTBEHHOCTH M TOCYIAapCTBEHHOM,
Pa3INyaloT, IPEXKJIE BCEro, Mo CyObeKTaM U B HEKOTOPBIX CIydasiX - 10 00bEKTaM,
HO HHU TI0 XapakTepy U COJIEPXKAHUIO TPABOMOUYUNA. A €Clih UMYIIECTBO
MPUHAJJICKUT HECKOJBKUM  CYOBEKTaM  OJIHOBPEMEHHO, Pa3Iu4aroT OOIIYIO

cobctBeHHOCTh. Kak u3BecTHO, 0011asi COOCTBEHHOCTh (J0JieBasi U COBMECTHas),

¥ Cwm.: XKanaiinapos 11.Y. MopMbI H BHIEI IIpaBa COOCTBEHHOCTH. B kn.I'pakianckoe 1paBo.YueGHHUK Ui BY30B
(axapemunuecknit kype).Ilox pen. M.K.Cynetimenoa u }O.I".bacuna. T.1 Anmmate1.2000.C.364.

’ Cwm.: IllennukoBa JL.B. Bemmbie mpaBa B rpaxnanckoM mnpae Poccmu. M., BEK, 1996.C.24.; Ilpao u
cobcrBeHHOCTh B Pecrybnuke Kazaxcran. Ammatsr, XKeter-XKaprer, 1998,C.25

12 Cm.: Cyxanos E.A..CoBpeMeHHOE pa3BHTHE 4acTHOro npasa B Poccnn.// FOpucr.2001.Ne 3,C.2.

N em: [IpaBo u cobcTBeHHOCTH B Pecnyonuke Kazaxcran. Amvartsr, XKersr-XKaprer, 1998,C.25.



SABJISIETCS  YHUCTO IOpUJIMYECKON KOHCTPYKIIMEH ¢ YHUCTO IOPUIUYECKOUN
KaTEeropuen, HE HMEIOIIE 3KOHOMHYECKOTO aHAJIora B BHUJAE CIEIUAJIbHOU
dbopMbl MPUCBOEHUA, T.K. PeYb HUJIET O MPUHAJICHKHOCTH HECKOJIBKUM JIUIIAM
(cyOBekTaM) OJTHOTO M TOTO K€ MpaBa Ha Belllb, a HE YacTel OJHON W TOU XKe
BEIIIH.

[lpunoxkum 3Ty  KOHCTPYKIMIO K  KOHAOMHUHUYMY.  PasnenbHas
COOCTBEHHOCTh B KOHJJOMUHUYME MOKET HaXOJUThCSI B 4YaCTHOM COOCTBEHHOCTH
(TpaxxaaH Wid IOPUAUYECKUX JINIT) JTUO0 MpUHAANIe)KaTh rocynapctBy. Hampumep,
YacTh KWIBI[OB B MHOTOKBAPTUPHOM JOME MPUBATU3UPOBAIIN KBAPTUPHI, a YACTh
KUIBIOB JKUBYT (BEpHEE MPOJOKAIOT JKUTh) KaK  HAHUMATEIu KBapTUPbI
rOCYJJapCTBEHHOTO KWJIMIIHOTO (OHJA, MO0 MOJYUYUSId KBAPTUPY MO JIOTOBOPY
colMaibHOTO HaiiMa 0Oe3 mpaBa mnpuBaTu3anuu. ONPEeACIICHHOE KOJIUYECTBO
KBapTUP (HaIpUMEP, OJIMH MOBE3/1) MOKET MPUHAIICKATh IOPUIUUECKOMY JIUILY,
KOTOpOE€ TMPEIOCTaBIsAECT KBApTUPbl CBOMM COTPYJIHUKAM IO JOTOBOpPY Haiima.
CnenoBarenbHO, B KOHJIOMUHHUYME HE UMEET 3HAYCHUS, B Ubed COOCTBEHHOCTH
HaXOJATCSl OT/ACJIbHBIC JKWUIIbIE W HEXUJIbIE MOMEIIECHHUs, TJIaBHOE 4YTOOBbl OHU
HaXOJWJIKCh B Pa3/IeIbHONW WM MHIUBUIYaJIbHOW COOCTBEHHOCTH OT/AEJIbHBIX JIUII.
bonee Toro, nmaxke Haxomsch B pa3feidbHOM COOCTBEHHOCTH, KBapTHUpa MOXKET
MpUHAJJICKaTh HECKOJbKUM cocoOcTBeHHHMKaM. Hampumep, kBapTupa Oblia
npuBatusupoBana. Cormacuo n.l c¢t.219 I'K PK, npuBartusupoBanHas kBapTupa
HaXoAUTCS B 00mIeil coBMecTHOM coOcTBeHHOCTH. CiemoBaTelbHO, B JOTOBOPE
MpUBATU3ALUM YKa3aHbl BCE JIMIA, KOTOPHIM JIaHHAs KBapTHpa MPUHAIICKUT Ha
npaBe oOIiel coBMECTHOM coOcTBeHHOCTH. HO B KOHJIOMHHMYME BCE OHU
BBICTYNAIOT KaK OJWH YYaCTHHUK M J10Js B OOILIEM MMYILIECTBE OyAeT y HUX OJHA
Ha Bcex. TakuM 00pa3om, KBapTHpa, HAXOASAIIAACS B MHOTOKBAPTUPHOM JOME
MOXKET NpHUHAIJIeKaTh KaKk Ha TMpaBe 4YacTHOW JUOO TrOCyAapCTBEHHOU
COOCTBEHHOCTH, TaK U Ha mIpaBe o0uIeil cCOOCTBEHHOCTH (J10J€BOM U COBMECTHOM )
OT/ICJIbHBIM JIULIAM.

B xuioMm gomMe MOMHUMO >KWIBIX MOMEIIEHHH MOTYT OBbITb M HEXKHUJIbIE
nomenieHust (0uchl, Mara3uHbl, NAPUKMaXEPCKUE, PEMOHTHbIE MACTEPCKUE U T.1I.)
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HaxoJsIIHUecss B pa3JeIbHON COOCTBEHHOCTH TPa)KJIaH WK IPUANYECKUX jull. Mx
COOCTBEHHHKHU TAKXXE SIBJISIIOTCS yYaCTHUKAMU KOHJIOMUHMYMa W 3aHUMAIOT B TaK
Ha3bIBAEMbIX KOHJIOMUHUAJIBHBIX OTHOIICHUSX PABHOE IPABOBOE MOJOXKEHHUE C
COOCTBEHHUKAMHU >KWIbIX TnoMmenieHud. Ecnu o0AHO HEXWIoe TMOMEIICHHE
MPUHAJICKUT HECKOJIBKUM COOCTBEHHHMKAM, OHM BCE BMECTE paccMaTpPUBAIOTCS
KaK OJMH YYaCTHUK KOHJIOMHHUYMA.

Takum oOpa3oMm, WuCCIEJOBaHWE  JKWIUIIHBIX MPAaBOOTHOIICHUN B
KOHJIOMUHHYME TO3BOJIIET CAENATh BBIBOJI, YTO CYOBEKTHBIA COCTaB YYaCTHUKOB
HE WrpaeT Kakou-nubO ponu [ ONpeAeNieHHs KOHAOMHUHUYyMa Kak (opmbl
COOCTBEHHOCTH.

[Tockonbky HOpMa O KOHIOMHUHUYME, B dacTHocth 1.6 ¢T.209 I'K PK,
Haxonutcsi B TimaBe 11 T'K PK «OOmas coOGCTBEHHOCThY», pPaccMOTpUM
KOHJOMMHUYM KakK pa3sHOBUAHOCTH odOmel codctBeHHocTu. 'K PK B 1.6 ¢1.209
onpeNeNsaeT KOHAOMUHUYM KaK TaKyl0 COOCTBEHHOCTh Ha HEIBU)XUMOCTb, MpHU
KOTOPOM €€ OT/AENIbHbIE YacTU HAXOASATCS B HWHIUBUAYaJbHOU (pa3lielbHOM)
COOCTBEHHOCTH TpakJaH U (WIH) IOPUAUYECKUX JUIl, & T€ YACTU HEJIBUKUMOCTH,
KOTOpblE HE HaXOIsATCd B  pa3leidbHOM COOCTBEHHOCTH, MPUHAMJIEKAT
cOOCTBEHHUKAM 4YacTel HeIBUKMMOCTU Ha TIpaBe 00IIeH 107eBOi COOCTBEHHOCTH.
OO6masi cOOCTBEHHOCTh Ha 4YacTU OOBEKTAa KOHJIOMHUHMYMa, HE HaXOJslIuecs B
pa3nenbHOW COOCTBEHHOCTH, HMMEET CYIIECTBEHHbIe ocoOeHHOocTU. [loaTomy
ob1ue HopMmbl I'K 06 oOmield coOCTBEHHOCTH MPUMEHUMBI B 3TOM CJIy4ae JIUIIb C
Y4E€TOM CHEIUATbHBIX HOPM O KOHJIOMUHUYME.

CymiecTBeHHass OCOOCHHOCTh IMpaBa OOIIEH T07€BOM COOCTBEHHOCTH Ha
4acTu O00bEKTa KOHJAOMHHUYMA, HE HAXOASIIUECSd B pa3/elbHON COOCTBEHHOCTH,
3aKJIOYaeTcslT B TOM, 4YTO JlojleBas COOCTBEHHOCTh B O3TOM Cllyyae He
CaMOCTOSITEIbHA, a MPOU3BOIHA OT pa3/ieIbHOM COOCTBEHHOCTH U CJIENYET 3a HEeH.
[ToaToMy onpenensonieil B KOHIOMUHUYME SBIISIETCS pa3fesibHas COOCTBEHHOCTD,
MMEHHO €€ MPaBOBOM PEXKUM MPEONPEALNSIET U OCOOEHHOCTH MPABOBOIO PEeKUMa
obOmieli moimeBOi cOOCTBeHHOCTH. Jloms  KaXkgoro COOCTBEHHHKA B OOIIEM
MMYIIECTBE HEOTJEIMMa OT €r0 pa3JeabHONW COOCTBEHHOCTH Ha MPUHAJJICKAITYIO
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€My 4acThb HeABWXKUMOCTH. OTCIofa CIeayeT, YTO JOJs B OOIIEM MMYIIECTBE HE
MOXET OBbITh OTUYXJI€HA OTJEIBHO OT Pa3AeibHON COOCTBEHHOCTH, a OTUYXKIACHUE
pa3nenbHO  COOCTBEHHOCTH O3HA4aeT M OTUYXKIEHHE JOJM B  0OIen
COOCTBEHHOCTH MO MpaBy cliefoBaHusl. Ha mpakTuke 3T0, B 4aCTHOCTH, O3HAYAET,
YTO B JOTOBOpax 00 OTUYXKJIEHHUU KBAPTHUPHI B MHOTOKBAPTUPHOM KHJIOM JIOME,
HET HEOOXOJAMMOCTH YKa3bIBaTh, YTO OTUYXIAETCA U J0JisI B OOIIEH MMYIIECTBE.
He MoxeT ObITh OTAENBHOM B JIOrOBOpE M OIIEHKA CTOMMOCTU JOJIM B OOIIEM
MMYIIECTBE B KOHAOMHHUYME, MOCKOJbKY OTUYKJIAeTCsl MMEHHO KBapTHpa Kak
CaMOCTOSITEJIbHBI OOBEKT HEIBMXKMMOCTH, a JOJs B OOIIell HUMyIIecTBE B
KOHJIOMUHUYME TIEPEXOJIUT K MPUOOPETATENIO IO MPaBy CIEIOBaHUS. DTa J0JIS HE
MOYKET OBITh BBIJICJICHA U HE MMEET CaMOCTOSITEILHOU JMEHEKHOHN OIleHKH. Pazmep
JI0JIA KaXJ0r0 COOCTBEHHHMKA B OOIIEM UMYIIECTBE U CTEMEHb YUaCTUsI B PacXo/1ax
Ha €ro COJICpKaHUE 3aBUCIT OT pa3MEpPOB YaCTEH HEJBUKUMOCTH, HAXOSIIIIUXCS B
WHJMBUAYaIbHOMU (pa3/iebHOW) COOCTBEHHOCTH.

Cnenuduka B3aUMOCBS3M  pa3feabHOM ©  O0mEe COOCTBEHHOCTH
00yClIaBIMBACT HENPUMEHHUMOCTh K OTHOIICHUSIM OOIIEeH COOCTBEHHOCTH B
KoHJIoMuHHYMe HekoTopbix HOopM ['K PK 00 o6mieit coOctBeHHOCTH. DTO, B
gyacTHOCTH, M.2 cT.212 T'K, mo kxoTtopomy KaxIpli M3 YYaCTHHKOB JOJIEBOU
COOCTBEHHOCTH BIpaBE MO CBOEMY YCMOTPEHHIO MPOAaTh, MOJAAPUTH, 3aBELIATH,
3QJI0KUTh CBOIO JOJIIO JIMOO PactopsiANTHCA €10 UHBIM oOpazoM. [IpumeHnuTensHo
K MMOMEIIECHUSIM B KOHIOMHUHHYME 00 3TOM MMeeTCs mpsMoe ykazaHue B 1.6 cT.31
30KO0. B Hem ykazaHO, UTO COOCTBEHHHMK MOMEIICHUS HE BIPAaBE OTUY>KJATh CBOIO
J0JIF0 B OOIIEM UMYIIECTBE KOHAOMHUHUYMA OTHAEIBHO OT TOMEIICHUS
MpUHAJJICKAIIETO €My Ha MpaBe pa3/esibHON COOCTBEHHOCTHU. JTO HOpMa 3aKOHA
NpsIMO OTHOCUTCA K KOHJIOMUHMYMY B JKHJIOM MHOTIOKBapTUpHOM naome. He
MpUMEHNMa K 00IIel M0JIeBOM COOCTBEHHOCTH HA YacTH OOBEKTa KOHJOMUHHYMA
u c1.216 'K PK 0 npenmyniecTBEHHOM npaBe NOKYNKU J0AU. OTUYyKIEHUE O B
o0llleM HMYIIECTBE 0€3 OTUYXICHUS OOBEKTa pa3JeiabHON COOCTBEHHOCTH B

KOHJIOMUHHYME (KBapTHUPhI) HEBO3MOXHO, @ OOBEKT pa3eibHON COOCTBEHHOCTHU



OTUyXJaeTCsi COOCTBEHHMKOM O€3 COTJIacOBaHUSI C OCTaJbHBIMU y4YaCTHUKAMHU
KOHJOMHMHHYMa U 0€3 U3BELIEHUS UX 00 OTUYKIECHUU.

W3 BBINIEU3NIOKEHHOTO CIEYeT, UYTO KOHJAOMHHUYM HE OTHOCUTCS K
Pa3HOBUAHOCTH 001l COOCTBEHHOCTH, T.K. MHOTHE HOpMBI r1aBbl 11 'K PK
(cr.ct.210,211, 212,216,217,218) HE MOryT OBITh IPUMEHUMBI K KOHAOMUHHYMY.
[TorTOMy, Ha HaII B3TJIAl, HOPMbBI O KOHAOMUHUYME HEOOXOJIUMO U3BATHh U3 1.6
ct.209 I'K PK u nomectuts B rnase tperbeil ['K PK, perynupyromei npaBoBoe
MOJIOKEHHE OOBEKTOB TPAXKIAHCKUX TMpaB, B YACTHOCTH HUMYIIECTBEHHBIX
KOMILUIEKCOB. [I1s1 KOHIOMUHMYMa XapaKTEpPHO COYETAHUE pa3lesibHON U oO0miei
COOCTBEHHOCTH B OJIHOM HMYIIECTBEHHOM Komiuiekce. I[loatomy Oosnee
MPaBWIbHBIM ObUIO ObI HA3BAaTh KOHAOMHUHUYMOM CaM UMYIIIECTBEHHbBIH KOMILIEKC,
B KOTOPOM €CTb OOBEKTHI, HAXOASAIIUECS B Pa3eibHON COOCTBEHHOCTHU U O0IIee
UMyIIeCTBO. B 1iemom, Bce BOMPOCHl KOHAOMHUHUYMOB TPEOYIOT pa3pelieHus B
ciennanbHoM 3akoHe PK «O xonpmomumuHmymax».  Ognoii HOopmbel ['K  He
JOCTAaTOYHO JUJIS YPEryJWpOBaHHS BCEX BO3HUKAIOIIUX OTHOMICHUU. 3akoH «O
AKUIUIIHBIX OTHOIICHUSX)» MPUMEHSETCS TOJIBKO K YKUJIUIIHBIM KOHJIOMUHHYMaM,
Torjaa kak B KazaxcraHe CymiecTBYIOT TaK>Ke U UHbIEC BUJIbl KOHIOMUHHYMOB.

Cnucok MCHOJIb30BaHHOW JIMTEPATYPHI:
l.bacun FO.I'.BemHuble mpaBa Y4YaCTHUKOB KOHJIOMHHUYMa U 4YJIEHOB
KUIUIIHBIX KoornepaTuBoB.//Hayunsie Tpynbl «Aauier»,1998.8oim. 2(4).
2.Unbsicoba K.M. Konnomuauym kak ¢opma coOCTBEHHOCTH. ['paxkmaHckoe
3akoHoarenbcTBO PK.Cratbu,koMMeHTapuu, npaktuka. Beimn. 7. Anmarst. 1999.
3.Kpamenunnukos I1.B.,Macnos H.B.Kongomuunymer.O611as coOCTBEHHOCTb
B MHOTOKBApTUPHBIX 10Max.M.1995.
4. I'epmanckoe npaBo. M.: Craryt. 2000.4.3 I'epmanckoe npaBo. M.: CratyT.
2000.4.3
5. KpamennnnukoB B.I1. Kunumnoe npaso. M.:Cratyt.2003.
6.Kanaiimapoe WN.Y. @opmbl u BuAsl 1paBa CcoOCTBEHHOCTH. B
kH.I paxkmanckoe nmpaBo. YueOHUK i By30B (akagemuueckuit kypc).Ilox pen.
M.K.CyneitmenoBa u FO.I'.bacuna. T.1 Anmate1.2000.
7. lllennukoa JI.B. Bemnsie npaBa B rpaxkaanckom npase Poccun. M., BEK,
1996.
8.IlpaBo u coOctBeHHOCTh B Pecnybnuke Kazaxcran. Anmatbl, XKeTbi-
Kaprer,1998.
9. CyxanoB E.A..CoBpemeHHoe pa3BuTHE uacTHOro mnpaBa B Poccum.//
FOpuct.2001.Ne 3.

10



	Как видно из вышеизложенного, в первом случае – под кондоминиумом понимается имущественный комплекс, объект недвижимости, во втором   – это форма управления объектом недвижимости, а в третьем – особая форма собственности. Возникает вопрос, почему так получилось, что законодатели разных стран по-разному определили для себя понятие кондоминиума? Следует отметить, что понятие кондоминиум является новым для законодательства стран СНГ и  других суверенных и независимых государств, образовавшихся на постсоветском пространстве. Естественно, при изменении ситуации в жилищных отношениях, связанной с массовой приватизацией жилья, когда государство было не в состоянии управлять государственным жилищным фондом и поддерживать его, законодатели разных стран  были вынуждены обратиться к мировому опыту в этом  вопросе,  и,  столкнулись с тем, что в  разных странах  дальнего зарубежья также отмечается неоднозначное отношение и применение  этой категории в праве. Так,  анализ  Германского закона «О праве собственности на жилые помещения и о праве длительного пользования жилой площадью» от 15 марта 1951 г. (который действует и ныне),  позволяет сделать вывод, что в Германии кондоминиум - это  разновидность общей собственности, где сочетается индивидуальная собственность на жилое или нежилое помещение с правом общей долевой собственности на все остальное имущество в здании. Сравнивая европейское жилищное законодательство можно заметить, что и во Франции регулирование этих отношений имеет много общего с Германией. В Канаде вопросы общей собственности на недвижимость в жилищной сфере регулируются на уровне штатов. Так, в Гражданском кодексе Квебека дан довольно детальный перечень имущества, находящегося в общей собственности собственников многоквартирного дома. Под кондоминиумом здесь понимается особый вид недвижимого имущества, в котором сочетаются объекты, находящиеся на праве частной собственности (квартиры) и объекты, находящиеся на праве общей долевой собственности (элементы общего пользования). В целом, законодательство Квебека существенно отличается от законодательства ряда европейских стран. В США, например, кондоминиум  это  ассоциация собственников квартир, которая осуществляет управление общей собственностью в многоквартирном   жилом  доме. В 1961 г. Конгресс США принял закон о кондоминиуме. Понятие кондоминиум, закрепленное в этом законодательном акте свидетельствует о том, что в США кондоминиум - это не форма собственности и не объект недвижимости, а форма управления многоквартирным жилым домом. В некоторых странах кондоминиумом называются объединения (ассоциации) собственников в многоквартирных жилых домах.

