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COBPEMEHHOE COJEP)KAHUE T'APAHTHI ITPAB 1 CBOBO/I
YEJOBEKA U I'PAYKJTAHUHA

Annomayusa: B oannoti cmamve 0aemcs co8peMeHHoe co0epaicanue npas u c80000 YeloseKd
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npae u c800600 2pajdrcOaH, HA YCMPAHEHUe BO3MOJCHLIX NPUYUH U HNPEenamcmeull ux
HeocyujecmeeHus.
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anapovliH uwKe autyyCyHa mMOCKOONIOYK Kullean cebenmepee Kapuibl 00beKMueoyy Hcanda
CcyObeKmugoyy (haxmopiopoyH HcblilbIHObICHL.

Annotation: This paper presents the current content of the rights and freedoms of man and
citizen. The concept of human rights safeguards - a set of objective and subjective factors, aimed
at full implementation and comprehensive protection of the rights and freedoms of citizens, to
eliminate possible causes of and obstacles to their non-implementation.
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WHctuTyT npaB ¥ cB00O 00eCIeYynBaET JAOCTYI JIMYHOCTH K UCIIOJIL30BAHUIO MaTePUATBEHBIX
U JyXOBHBIX Ojar, mMmoOyXaaeT MyOJIMYHYIO BIAcTh TPHICPKUBATBCI B OTOM IUIaHE
OOIICTTPUHSATHIX MEXK/YHAPOIHBIX CTAHIAPTOB. DTH CTAHIAPTHI MPOBO3IIIAIICHBI B TAKUX aKTaX,
Kak MexnyHapo HbIH Buine o mpaBax uenoBeka, BKIIOYarOMui BeeoOyro nexmapalnio mpas
yenoBeka (1948 r.), MexxayHapoIHbI MaKT O TPaXKIaHCKUX M NOJUTHYECKUX npaBax (1966 r.),
MexayHapoAHbI MakT 00 3KOHOMHUYECKHX, COLMaJIbHBIX W KyJIbTYpHBIX mpaBax (1966 r.),
®dakynbTaTUBHBIA MPOTOKOJNI K MEXKIyHAPOJHOMY MAaKTy O TPAXKIAHCKUX W TOJHUTUYCCKUX
npaBax (1966 r.), Bropoii ¢akyabTaTUBHBIM NPOTOKON K MEXIyHApOJIHOMY TMAaKTy O
IPaXIAHCKHUX M IMOJUTHUECKUX PaBax, HAMPaBJICHHBIA HA OTMEHY CMEPTHOU Ka3HH [7].

[apanTun mpaB ¥ CBOOOJ 4eNOBEKa M TPaKAaHWHA SIBISIFOTCS COCTABIISIOLICH, C OJHOW
CTOPOHBI, IPABOBOT'O CTaTyca JIMYHOCTH, C APYTOH - O0Jiee eMKOTO MOHATHUS «KOHCTHTYIIHOHHBIE
rapaHTHHy», 1O/ KOTOPBIMHU CIIEAYET MOHUMATh COBOKYIMHOCTh HMPABOBBIX HOPM W MHCTUTYTOB,
00CCIIeUnBAIOIMX  3alIMTy KOHCTUTYIIMOHHBIX NPWHIMIIOB, TIpaB  YEJIOBEKa, OCHOB
KOHCTUTYLIMOHHOTO CTpPOSI, BBIMOJHEHUS! KOHCTUTYLIMOHHBIX OOS3aHHOCTEH M (YHKIIMOHHPO-
BaHMS DPa3IMYHBIX OPraHOB MyOJIMYHOW Biactd. TakuM 00pa3oMm, rapaHTHH TpaB U CBOOOJ
YeJIoBeKa U TPaKIAaHUHA - 3TO COBOKYITHOCTH KOHCTUTYLIMOHHO-IIPABOBBIX HOPM, MHCTUTYTOB,
CpencTB, Crnoco0OB, MEXaHM3MOB U MpOLEAYp, OOECIEUMBAIOIINX pEANN3alHI0, OXpaHy |
3alIUTy KOHCTHTYIIHOHHBIX TIPaB ¥ CBOOO/ YeJI0BeKa U rpakIaHuHa [7].

Koncturymus 2010 r., 3akperuisieT Te nmpaBa u cBOOO/Ibl, KOTOPbIE B HAMOOJbIIIEH CTEEHHU CO-
[MaJIbHO 3HAYMMBI KaK Ui OTIEIBHOTO YeJIOBEKa, TaK M B LIEJIOM JJIsi 00IIecTBa, rocyaapcTBa.
Hemnpexopsiiee 3Ha4eHUE UMEET IMOJOKEHUE O TOM, YTO OCHOBHBIC IpaBa U CBOOOIbI YETIOBEKa
HEOTYYXXJIaeMbl U TIPUHAIICIKAT KaXKIOMY OT POKIACHHS.

KoHcTUTYyLIMOHHBIE TIpaBa M CBOOO/IBI COCTABIISIOT SAPO IPABOBOTO CTaTyca JTMYHOCTH, JIC)KAT
B OCHOBe Bcex japyrux mpaB. Koncrurymuss KP 3akperuiser cBoOoxy ©  JIMYHYEO
HETIPUKOCHOBEHHOCTh Ka)KI0T0. DTO OCHOBHOE IPABO MOPOXKAACT CUCTEMY TPaB, 3aKPETICHHBIX
B YK KP, B KOAO. OueBuaHo, Bce npasa, NpeAonpeaesseMble HOpMaMH TPYJOBOTO NIpaBsa,
OCHOBBIBAIOTCS Ha KOHCTHUTYIIMOHHBIX IMOJIOXKEHUSIX O TpyAe; IMpaBa TIpaXIaH B 00JacTu
3paBOOXPAaHEHMsI - Ha KOHCTUTYLIMOHHOM TIpaBe Ha OXpaHy 340poBbs W T.a. OnHaxo,
HEOOXOJMMO OTMETHUTh, YTO BBIICIICHHE KaTErOpUH OCHOBHBIX INPAaB YEJOBEKAa HE O3HAYaeT
OTHECEHHE UHBIX MPaB K HE3HAYUTEIBEHBIM, BTOPOCTEIICHHBIM.



@OyHIaMEHTAJIbHBIMU [IEHHOCTSIMU OOILECTBA SIBJIAIOTCS HE TOJIBKO IpaBa, HO U CBOOOIBI
rpaxaad. MoXXHO CKa3aTh, YTO KAaKOTr0O-JIMOO MPUHLUUIHAIBHOTO PA3IMYUS MEXIY MOHATHIMU
«IIpaBO» TPAXKIAHWHA U «CB00OO/Aa» TpaKAaHWHA B CYIIHOCTH HET. OMUpasch Ha 3TOT BBIBOJ,
HE00X0/IMMO yKa3aTh Ha OJIMH HIOAHC, OTMEUYaeMblil B nmureparype. Peub uaer o ToM, 4To JIMIIb
HEKOTOpbIE M3 MpPaB, a UMEHHO «Tpelyrouue 0coOOEHHO BBICOKOH JIMYHON WHHUIIMATHUBBI, WH-
TUBHUIyadbHOTO YCMOTPEHHUS U CAMOJAESATEIIbHOCTH 10 OTHOLIEHUIO K APYIMM JIMLAM, SBIISIOTCS
cBoOomamu» [8]. CrenmoBarenbHO, «CB0OOOAa» TpaKAaHWHA TMpeEArosaraeT  OOJIBIIYIO
M30MpPaTENFHOCT, BO3MOKHOCTH BapHaHTa NoBezeHus. [lokasarenbHbl B 3TOHM CBsS3M cBOOOAA
CJIOBa, TeyaTH, CBOOOJAa COBECTH, BEPOHUCIIOBENAHUs, CBOOOJA XYIO0KECTBEHHOIO, HAyYHOTO,
TEXHUYECKOTO U JIPYTUX BUJOB TBOPUECTBA.

3HaYMMOCTh JaHHOTO MpaBa U CBOOOJ YelloBeKa U TPakJaHUHA U JTAaHHON KOHCTUTYIIMOHHOU
cBOOOIBI ISl YeJIOBEKa M 00IIeCTBa.

B KoHcTuTynmu 3akperuisiloTcst T€ IpaBa U CBOOOJbI, KOTOPBIE XHU3HEHHO BaKHBI U B
HauOoJIbIIe Mepe COLMAIBHO 3HAYMMBI KaK JUIsi KOHKPETHOTO 4YElOBEKa, TaK M B LIEJIOM JUIA
oO1recTBa, Ui rocyapcTBa. To ecTh OCHOBHBIE MPaBa U CBOOOIBI.

Jlnst yenoBeKa OHM SIBIAIOTCS YCJIOBHEM JOCTOMHOTO M CBOOOJHOTO €ro CyIIeCTBOBaHMS,
€CTECTBCHHBIM IPaBOM Ha y4yacTWE B PEIICHWU BONPOCOB YCTPOMCTBA M YNPaBJICHUS TEM
OOIIIeCTBOM, YJIEHOM KOTOPOTO 4YEJIOBEK COCTOUT; SKOHOMMYECKOHM M COIMAJIbHON mpe-
MOCBUIKOM /ISl Y/IOBJIETBOPEHUS €ro >U3HEHHO HACYIIHBIX MaTepHAIBHBIX M JTyXOBHBIX
notpeOHOCTEH.

Jna rocymapcTBa, Asisi 0OIIECTBAa 3HAYMMOCTh KOHCTHUTYIIMOHHO 3aKpEIUICHHBIX NpaB M
cBOOOJT BBIp@XaeTCss B TOM, YTO MMEHHO peaju3alMs 3TUX IpaB U CBOOOJ O3Ha4aeT
NIPETBOPEHHE B ’KU3Hb CYITHOCTHBIX CBOMCTB TOCYAApCTBA KaK JEMOKPATUYECKOTO U MPaBOBOTO.

Camo cymiecTBOBaHHE TOCYAAPCTBA, 00IIECTBA 00ECIIEUNBACTCS COBOKYITHOM JIEATEIHHOCTHIO
mrozielt BO Bcex cepax MX JKU3HENESTENbHOCTH - MOJIUTHYECKOHM, SKOHOMUYECKOH, TyXOBHOM.
Tak, Oe3 peanu3anuu npaBa Ha cBOOOAY MpeINpUHUMATENILCTBA HE MOrja Obl OBITH CO3JaHa
COOTBETCTBYIOIIasi SKOHOMHUYECKas cpeaa, 0e3 peanu3anuu H30UMpaTesbHBIX MpaB TpakAaH
HEBO3MOXHO ObLIO OBl (POPMHUPOBAHUE CTPYKTYP YIPABICHHS OOLIECTBOM.

[TosToMy OCHOBHBIE MpaBa U CBOOOJBI HE TOJBKO MPU3HAIOTCS TOCYJapCTBOM HMMEHHO B
KoHcTuTyIuu, HO ¥ 3aIlMINAIOTCS UM KaK HEOOXOIMMOe YCIIOBHUE ero cyliecTBoBaHus. Bmecre ¢
TeM, nepeurcieHie B KOHCTUTYIIMM OCHOBHBIX IpaB M CBOOOJ HE JOJDKHO TOJKOBATHCSA Kak
OTpHLIAHUE WIHM YMaJeHUE APYIUX OOIIEeNPU3HAHHBIX ITPaB U CBOOO/I YEIOBEKa U I'paXkIaHUHA.

V3HavanbHBIA WM MPOM3BOJAHBIA XapakTep MPUHAIIC)KHOCTH YENOBEKY JAAHHOTO TpaBa U
JTAaHHOM cBOOOIBI 3aKiroyaroTcst B cieaytomeM. Ctates 16 KoHCTUTyMM ycTaHaBIUMBAET, 4TO
OCHOBHBIE IIPaBa U CBOOObI YEJIOBEKA HEOTUYXK/IaeMbl M MPUHAUIEKAT KAXKJIOMY OT POKICHUS.
VIMeHHO Takoro poJia npaBa U cBOOOIbI 3aKPEIUIAIOTCS KOHCTUTYLIMOHHO.

Oco0ble IOpUINUYECKHE CBOWCTBA OCHOBHBIX IpPaB M CBOOOJ 4eJIOBEKa U TpaXJaHMHA,
creur(uka uX peaau3aluy COCTOAT B TOM, YTO 3TH MpaBa U CBOOOIBI:

a) COCTaBJIAIOT SIPO MPAaBOBOIO cTaTyca JIMYHOCTH, JIEKAT B OCHOBE BCEX JPYTMX INpaB U
cBO0O/I, 3aKPEIUISIEMbIX HHBIMH HOPMATHBHBIMH aKTaMH.

Tak, Bce mpaBa, BBITEKAIOIIKUE U3 HOPM TPYAOBOTO MpaBa, 0a3upyOTCs Ha KOHCTUTYIIMOHHBIX
NOJIOKEHUSIX O TpyJe; INpaBa, 3aKpelyIeHHble B HOPMax OTpacid IpaBa COLUAIBLHOIO
oOecrieyeHus, - Ha COOTBETCTBYIOIIEM KOHCTUTYLIHOHHO 3aKPEIJICHHOM OCHOBHOM IIpaBe; NpaBa
rpaxJaaH B 00JacTU 37paBOOXpPAHEHHUs - HA MpaBe Ha OXpaHy 30poBbs. Bce mpasa u cBoOO b1
rpaxJaH B TOM WM MHOW cdepe KU3HU MPOU3BOJHBI OT OCHOBHBIX IPaB U CBOOOJ; MOITOMY
OCHOBHBIE TIpaBa U CBOOOJBI SBISIOTCS TJIABHBIMU B XapaKTEPUCTUKE IMPABOBOTO IOJIOKEHUS
JMYHOCTH;

0) agpecoBaHbl caMOMY HMIMPOKOMY KPYT'Y CYOBEKTOB; 3aKPEIUISIIOTCS 32 KaXKIbIM YEJIOBEKOM
U TPaXJIaHUHOM JIOO 32 KaXKIbIM IpakIaHUHOM. Bee npyrue (HeocHOBHBIE) MpaBa U CBOOOIBI,
yCTaHaBJIMBaeMble HOPMaMU HE KOHCTUTYLIMOHHOTO, a IPYTUX OTpaciel mpaBa, yBsI3bIBAIOTCA C
oOJajaHMeM JIMIOM pAa3JIUYHBIMU CTaTycaMH - pabo4YMX M CIyXKalluX, COOCTBEHHHKOB
MMYIIIeCTBa, HAHUMATeNeH ®KIIOH IUI0Iaan, ToOKynareiael, UCTLOB, OTBETYMKOB U T.11.;

B) XapaKTEpU3YIOTCSI BCEOOLIHOCThIO: OHM paBHBI M €IWHBI IS BceX 0€3 MCKIIOYEHHs,
COOTBETCTBEHHO ISl KaXJIOTO 4YeJIOBEKa WIM JUIl KaKAOro rpaxaaHuHa. [IpusHaBas To win
MHOE TMPaBO OCHOBHBIM, TOCYJapCTBO MCXOAUT U3 BO3MOYKHOCTH  OCYIIECTBIICHUS
ero BCeMH. DTUM OOYCIOBIMBAETCS MPOLIECC PACIIUPEHUs OCHOBHBIX MpaB U CBOOOJ MO Mepe



CO3JIaHHSI COOTBETCTBYIOLIMX COLMAIBbHO-IKOHOMHUYECKHX Mpennocbulok. OCHOBHBIE IpaBa U
cBoOo bl rpakaanuHa KP oTinyarores oT apyrux npaB U cBOOOJ OCHOBAaHMEM BO3HUKHOBEHHS.
ENVMHCTBEHHBIM TaKUM OCHOBAaHHEM SBISIETCS NMPHHAMICKHOCTh K rpaxkaanctBy KP. Onu He
CBSI3aHBI C OCYIIECTBICHUEM I'PaXXTaHMHOM CBOEH MPaBOCIIOCOOHOCTH M MPUHAIEKAT BCIKOMY
IpaXJIaHUHY KaK CyOBEKTy paBa. TO CBUAETEIHCTBYET O TOM, YTO OCHOBHBIE IpaBa U CBOOOIBI
BBIPA)XKAIOT TJaBHBIC CBS3M JIMIIA C TOCYIAapCTBOM, €ro craTyc Kak rpaxaanuHa. OHU He
NpUOOPETAIOTCSl U HE OTYYKIAIOTCS MO €ro BOJEHU3bSABICHHUIO, NMPUHAMIEKAT €My B CHILY
rpakJIaHCTBA, HEOTAEIUMBI OT €0 IIPABOBOTO CTaTyca M MOTYT OBITh YTPAaueHbI TOJIBKO BMECTE C
yTpaToy IrpaKJaHCTBa;

') OTIMYAIOTCS OCOOBIM MEeXaHU3MOM peaim3auuu. Bce apyrue mpaBa M cBOOOABI MOTYT
CTaTh JOCTOSIHHEM 4YeJIOBeKa W TpakJaHHHA B MPOIECCE PEalM3alUd €ro MpaBOCIOCOOHOCTH
yepe3  ydacTHe€ B KOHKPETHOM  IPaBOOTHOIICHHH. OcHOBHBIE K€  IpaBa
U CBOOOJBI BBICTYNAIOT B KAueCTBE MPEANOCHUIKU JIIOOOT0 MPaBOOTHOIICHUS B KOHKPETHOM
cdepe, MOCTOSHHOTO, HEOTHEMJIEMOT'O TIPaBa KaXJIOTO YYaCTHUKA MPAaBOOTHOIICHHUS;

1) UMEIOT 0co0yI0 opuandeckyto ¢opmy wux 3akperuieHus. OHM  (QHUKCHPYIOTCS B
HOPMAaTHBHOM IPaBOBOM aKTe roCy/1apcTBa, HMEIOIIEM BBICIIYIO I0pH-
JUYECKYIO cuily, - B KoHcTuTYIIMY;

€) o0ecreynBaroTCsl MOBBIIIEHHON MPaBOBOM OXpaHOi.

VYKa3zaHHBIE BBIIIE CBOMCTBA XapaKTEPU3YIOT MOHITHE OCHOBHBIX MpaB M cBOOOJ YeJIOBEKa U
rpaxaaniHa. OHO MOXET ObITh C(HOPMYIHPOBAHO CIEAYIOIMIMM 00pa3oM: KOHCTHTYLMOHHBIE
(OCHOBHBIC) MpaBa W CBOOOJBI YENOBEKA M TPaKIAHWHA - 3TO €ro HEOThEMJIEMBbIEC INpaBa U
cBOOOJIBI, MpUHAAJICKAIIME €My OT pOXACHUS (B HaIeKAIUX CIydyasx B CHIY €ro
IpaXJaHCTBA), 3allUIIaeMble TOCYJapCTBOM U COCTABIJIIOUIME SAPO MPAaBOBOTO CTaTyca
JMYHOCTH.

I'maBa 2 Koncruryumuu «llpaBa u cBOOOABI YelIOBEKa M TPpakJaHWHA» BKIIOYAET CTAThH,
MOJABJIAIONIAsl 4YacTh KOTOPBIX TIOCBAIICHAa KOHKPETHBHIM TMpaBaM U cBoOomam. OHH
NPEACTaBISAIOT cOOOM  ONMpENeNeHHYI0 CUCTEMY, HWMEIOIIYI0 JIOTHYECKHE OCHOBAHUS,
OTpAXKAIONIYIO CHEIUPUKY CaMHUX ITUX TIPAaB U CBOOO, TeX cep KU3HEACATSILHOCTH YeTIOBEKa
U TPaKIaHWHA, KOTOPBIX OHH KaCaroTCA.

Koncrurymueit KP u 3akonamu KP 3akpemisitoTcst kak oOIre TapaHTUU pealn3aliii BCex
IpaB U CBOOOJ, TaK U KOHKPETHBbIE TapaHTUHU OTJENIbHBIX MpaB U CBOOOJ, Hanbosee BakKHbIC
rapantun 3akpersitorcss B Koncturynun KP. B ycnoBusix moaiMHHON JAEMOKpaTHH IpaBa U
cBOOO/IbI HE TOJIBKO MPHU3HAIOTCS U IOPHIUYECKU 3aKPEIUISIOTCS, HO U PeaIbHO 00eCTIeunBalOTCs
MOCPE/ICTBOM CO3AaHUsl (DAaKTUUECKUX M IOPUIMYECKUX YCIOBUH HUX JEHCTBUTEIBHOTO OCY-
mectBieHus. Koucturynus KP mupoko wucmonp3yeT Takyro TMO3ULUIO TOCYyAapcTBa IO
OTHOILICHHWIO K TpaBaM M CBOOOJAaM YeJIOBEKa W TPaXJaHMHA, KaK HUX TapaHTHPOBAHHOCTb.
I'ocynapctBo B coorBercTBUM ¢ Koncturynueit KP He Tonbko mpu3Haér, HO U rapaHtupyer
npaBa ¥ CBOOO/IBI YEIOBEKA U IpakIaHUHA.

MOXHO BBIICIUTH DA NPU3HAKOB, KOTOpPHIE CBOWCTBEHHBI TapaHTHSAM IpaB M CBOOOJ
YeJI0BEeKa U TpakKJaHrHa:

1. 3aKpeIieHHe B MPAaBOBBIX aKTaxX (TapaHTUU MMEIOT B OCHOBHOM OOIIMIA XapakTep U
OMHUpPAIOTCS B OOJbILICH YacTH Ha CHEIHMajbHbIC HOPMBI, 3aKpEIUICHHBIE B 3aKOHOAATENBHBIX
aKTax pazJIM4YHBIX OTpaciiel mpasa);

2. 00eCreYeHHOCTh HOPMOTBOPYECKON H  MPAaBONPUMEHHUTEIHLHOU JESTEIbHOCTHIO
rOCyIapCTBEHHBIX OPTraHOB;
3. MpaBoOBasl periiaMeHTaIIHsl.
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