BASIJIMEBA I'.M.
lib.knu@mail.ru

BOIIPOCHI I'PAXKJAHCKOI'O ITPOHECCYAJIBHOI'O 3AKOHOJATEJIBCTBA
N COCTOSAHHUE TIPABOCO3HAHUAA

[IpaBoBoe co3nanme ¢GopmMyaHpyeTcsi B OOIIECTBE B 3aBUCHMOCTH OT TPOSBICHHUSA TEX
IOPUINYECKUX MPOLIECCOB, C KOTOPBIMU CBSI3aHBI CyOBEKTHI MpaBa MpHU PEaTn3aliui CBOMX 3aKOHHBIX
WHTEPECOB, T.€. IIPU PeaTn3alui CBOMX CyOBEKTHBHBIX MpaB, 00s3aHHOCTEH. OCO0YI0 3HAYMMOCTD B
(OpMHpPOBAHUHU MPABOBOTO CO3HAHHS TpaXJaH HMEET IPaBOBas OCBEIOMIICHHOCTb, IMPaBOBas
WH(POPMHUPOBAHHOCTH B MPOLECCE MPEABSIBICHUS UMH TPaXXIaHCKUX UCKOB WJIM MPUBJICUCHHS UX B
Ka4eCTBE OTBETYUKOB IO IPAXKIAHCKOMY CYJOMPOU3BOJICTBY.

3a roJpl COBETCKOM BIIACTH U MEPUOJI CYBEPEHU3ALUH PECIYyOIUK B IPaXXIAHCKOM MpaBe U
IPaXIAHCKOM TIPOLIECCYAIbHOM TMpaBe TMPOM3OILIM OTPOMHBIC HM3MECHEHUS KaK B CMBICIC
COBEPIIICHCTBOBAHUS 3aKOHOJIATEIbCTBA, TaK M B YCIOKHEHHWH KaTerOPHAIBHOTO armapara, pocra
HAYKH IMBUJIBHOTO TIPaBa, OTPAXKAIOIIETO Peaii PhIHOYHON SKOHOMHKH M IIPABOBBIE BO3ZMOKHOCTH
CcyOBEKTOB TIpaBa, 00JIaIal0NTNX ONPEICIICHHOW MPaBOBOW CBOOOON W OCO3HAIOIINX CBOW MTPABOBHIE
BO3MOKHOCTH B HOBBIX PEaNIUsAX.

PackpernomeHHOCTh TPaBOBBIX BO3MOMKHOCTEH B pa3NWYHBIX cdepax, paclIupeHue u
o0aganne cBOOOION B TPAKIAHCKOM TOBapo0oOOpOTE U cepe YCIIyT, B Pa3BUTUU YaCTHOTO On3Heca
YKpaliaeT MpaBoBOE CO3HAHME IPaXkJIaH U JeJacT MPaBo B MX IJla3ax OoJiee MPUBJICKATEIbHBIM, YeM
9TO OBUIO MPU TOTAJIUTAPHOM pEXHME. YUYacTHE TpaKlIaH B TPAXKTaHCKOM IIPOILIECCE OKAa3bIBACT
MO3UTUBHOE BIIMSHUE HA CTOPOHBI MPOIIEcca B MOPSIIKE X Y4acTHsl, yTOUHEHHS 00beMa X MpaB U
00s3aHHOCTEN 110 YCIIOBHUAM KOHTPAKTOB, CTABHIMX IPEAMETaMHU PACCMOTPEHUA B TI'PAKIAHCKOM
nporiecce.

I'paxxmaHckuii  mpolecc 3TO  COCTOSHHE  TPaXJAAHCKOTO  CyJIONPOU3BOJCTBA,  TIJE
OCYILIECTBIICHO  PETYJIHPOBAHWE TPAKIAHCKUM  IPOIECCyallbHBIM  MPAaBOM  TPAXKTAHCKUX
NPOIECCYaTbHBIX MPABOOTHOIIECHHH, CKIIQJBIBAIOIINXCA MEXKIY CYAOM U JAPYTHMHU CyOBEKTaMH MpU
pPacCMOTPEHHH M pa3pelieHud TPaXTAHCKUX [ell, JAarolMX BO3MOXKHOCTh BIIOCIEICTBUH TPHU
NPOJJICHUHU FOPUANIECKOTO MPOLIECCa COBEPIIUTH IOPHINYECKU 3HAUNMBIE ISHCTBHS.

Cama cyzneOHasi JEATENLHOCTh, BECh IMOPSIOK CYAONPOHM3BOJCTBA, MOPSAOK IMPOBEACHUS
TpaXkJIaHCKOTO Tpoliecca 0COOEHHO B cyAe | MHCTaHIUMKM BhIpaOaThIBACT y TPaXKJIaH OMpPEICIICHHOES
OTHOIIICHHWE, YYBCTBA, OMOIIMH, KOTOpBIC 3aT€M BBIXOAAT 3a pPAaMKH O3TUX TIPOLECCOB H B
COBOKYITHOCTH ()OPMHUPYIOT TOT WJIM MHOW yPOBEHb OTHOIIEHUS K TIPaBy.

K npumepy mnpu TakoM BUAE TPAKIAHCKOTO CYJONPOU3BOJICTBA KaK IPHKAa3HOE
CYZOIIPOM3BOJICTBO KaK CaMOCTOSITEILHOM, YIIPOIIEHHOM BHJE CYJONPOM3BOJICTBA TPAXKIAAHUH KaK
CTOpOHA TpOIIecca, UCTEI, PACCUNTHIBAET HA TO, YTO €r0 CyOBEKTHBHOE MPABO BIIOJHE MOXET OBITh
3alIUIIEHO, MOCKONBKY TPH IPEICTaBICHUH OECCIOPHBIX TOKYMEHTOB (IOKa3aTeNbCTB) MpPaBo,
noJjiaraeT rpakJaHuH, 00S3aHO 3alIUIIATh €ro OEeCCIIOpHbIE HHTEPECHI.

Ho rpaxmane uWMEIOT ONpeAelIeHHOE MpPEACTaBICHHE, YTO IO CYUIECTBYIOIIEMY
3aKOHOJATENbCTBY B OONBIIMHCTBE CIydyaeB UM MPUXOAMTCS PACCUMTHIBATD HA TaKOH BUJ
CYJIOIIPOU3BOJICTBA KaK MCKOBOE MPOHM3BOJCTBO, OTOMY UX 3HAHHsI B 9TOH cdepe OCHOBHOTO BUA
CYIOIPOU3BOJICTBA, IPABOBBIX BO3MOXKHOCTEH WMEIOT OoJjblliee 3HAYCHHWE JUII COCTOSIHUS
3aKOHHOCTH W IIpaBOIIOpSAIKA. B MOopAAKE HMCKOBOI'O HNPOM3BOACTBA PACCMATPUBAIOTCA IMOYTHU BCC
IpaXJaHCKHE Jie/la, BO3HHUKAIOIIME W3 TPAXKJAHCKUX CEMEHHO-OpayHbIX, TPYAOBBIX U HHBIX
NPaBOOTHOIICHUH IMBUJIMCTUYECKOTO Xapakrepa. ['pakaHe B JOCTAaTOYHOW MEpe OCBEIOMIICHBI,
YTO MCKOBOE MPOU3BOCTBO BO30YXKIACTCA MyTeM MPEIbABICHUS MCKa B CyAe UCTIIOM K OTBETYUKY
JUI pa3pelieHusi cropa O IMpaBe WIM JaXe B OTCYTCTBHE, T.€. HESIBKM OTBETYMKA B Cy/neOHOe
3acefaHne, UCKM MOTYT OBITh PAacCMOTPEHBI NMPH TaK HA3bIBAEMOM 3a0YHOM CYIONPOU3BOICTBE.
KoneuHo, rpaskane MOTYT HE BIaJIeTh 3HAHUEM KaKUX-TO IOPUIMUECKUX KaTEerOpHii, HO JOCTATOYHO
YEeTKO MPEACTABIISIOT, YTO 3aKOH MPEIOCTABISET TAKKE MPABOBBIE BO3MOXKHOCTHU MPU YCIOBUH, €CITH
TaKWe MMPABOBbIC MPEANUCAHHS HUKAK HE YIIEMJISIOT IpaBa U CBOOO B 00EUX CTOPOH.

MBpI monlaraem, 94To METOJ] TPAKAAHCKOTO MPOILIECCYATBHOTO MpaBa 0CO3HAETCS TOIBKO TEMH,
KTO TIPEToIaeT, U3y4aeT, UCCIEAYeT TaKylo OTpacib, K IPUMEPY, KaK I'PakJaHCKOE MPOLECCyaIbHOE
npaBo. OpHAaKO MpaBOCO3HAHWE OOIIECTBA BHIPOCIO B TOW Mepe, B KakOil OOIIECTBO MOXKET
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3amumarhk ceds mpu moMoImnu mpasa. M moTroMy rpakgaHe 4YeTKO IMPENCTaBISIOT ceOe TpaHHIIbI
BJIACTHBIX MOJHOMOYHH CyA€OHON CHCTEMBI, KOTOpask MOKET UMIEPATHBHO MPU MOMOIIH BIACTHBIX
NpeINUCaHUN BIUATH HAa IPABOBOE PETYIUPOBAHHE.

MniepaTBHOCTh METO/AA TIPa)KAAHCKOI'O CYJONPOM3BOJCTBA ONpPEAENSAETCS TEM, YTO BCE
rpaXXIaHCKHE MPOIeCCyalbHbIE OTHOIICHHUS SIBJISIFOTCS OTHOIICHUSIMU BJIACTH U MOAYUHEHUS B CHITY
y4acTHs B HUX CYJIa, YIIOJHOMOYEHHOIO Ha OCYLIECTBIECHUE IPABOCYAUS U HAJEIEHHOIO BIIACTHBIMU
nosHomounsiMu. [IpencraBienue rpaxaaH O BJIACTHOM XapaKTepe MOJHOMOUYMN CyJa Kak opraHa
rocyaapCtsa B CO3HAHUHU SBJIAIOTCA 6GCCHOpHI>IMI/I W BbI3bIBAIOT, HIIU BBIpaﬁaTI)IBaIOT YyBCTBa
3aKOHOMOCTYIIaHUsST WM, HA00OpOT, TPH HU3KOM IIPaBOBOM CO3HAHUH YYBCTBO IPABOBOTO
HUTWIIN3MA.

OOpamasice B cyn, rpakaaHe IOJaraioT, 4TO MX Jella pacCMaTpUBAIOTCS B OMPEAEICHHBIX
MporecCyanbHbIX (OpMax, T.e. IMOJAralT, YTO HX Jejla PAacCMAaTPUBAIOTCS B ONPEIEICHHBIX
nporeccyalbHbIX (hopMax, T.€., MOJIATAIOT, YTO TMOPSAJOK CyIONPOU3BOACTBA CTPOTO ONpPEACICH
3aKOHOM. B TO ke BpeMs rpakJJaHCKOE€ CO3HAHHE BKIIOYAET B Ce0s MPAaBOBHIE MPEJICTABICHHUS O TOM,
YTO rpakKJAaHe UMEIOT CBOOO/IHBIE MPABOBBIE BO3MOXHOCTH B pealM3alliy MPEAOCTaBICHHBIX MPpaB U
BO3JI0KEHHBIX 00S13aHHOCTEH, HO BCE 3TO JOKHO COBEPILATHCS B paMKax 3aKOHA.

CyneOHas pakTHKa SBIISETCS IHUPOKOU chepoit He TOJNBKO pean3alii HOPM IpaskJaHCKOTO
npaBa ¥ rPaxJIaHCKOI0 MPOIECCYaIbHOTO MpaBa, HO U HEMOCPEICTBEHHOM chepoil popmupoBanun
NPaBOCO3HAHMS I'pakJaH, IJe YeTKO (JOPMHUPYIOTCS PaBOBbIE MIPECTABICHUS U T.]I.

ConuanpHasi IpaKkTUKa U €€ BIMSHHE Ha IIPABOBBIE MPEICTABICHUS TAK)KE MHTEPECHBI JUIS
HCCIIEIOBAaHHS B CBS3M C HEOOXOIUMOCTHIO aHAIM3MPOBATh MEXAHW3M OCYIIECTBICHHS CyAeOHOM
BJIACTH B cpepe IpakKTaHCKOW IOPHCIUKINH, IOCKOJIBKY H 3/1€Ch peYb HIET O COIMAIbHOMN JKU3HH,
CBSI3aHHOM C JEHCTBHEM TPa)XIaHCKOTO IPOIECCyallbHOrO MpaBa, OCYIIECTBICHHEM CyaeOHON
BJIACTH B c(hepe TpaskIaHCKOM IOPUCTUKITIH.

I'paxknanckue mpoueccyanbHble MPAaBOOTHOLIEHUS — ATO YPETYJIUPOBAaHHBIE TPaKIAHCKUM
MPOLIECCYATbHBIM MPABOM OTHOILIEHUS, CKJIAIbIBAIOIINECS MEXKAY CYJA0M U JPYTUMHU CyOBEKTaMU 110
MOBOAY PACCMOTPEHUS U pa3pelieHns] TPakIaHCKOTo JIea.

[Mpu3Haky TpaxTaHCKUX MPOIECCYaTbHBIX IMPABOOTHOLICHUH: (OPMUPYIOT IPABOBOE
CO3HaHME; CYUIECTBYIOT TOJBKO B NMPaBOBOW (opMe, UMEIOT BIACTHBIN XapakTep, 00s3aTelbHbII
CyOBEKT — CyJl, MHOTOCYOBEKTHOCTh, TUHAMHU3M, T.€. IBI)KEHUE OT OJTHON CTAIHH K APYTOH.

OOBEKTOM  TpPaXTAHCKUX  MPOLECCYATbHBIX IPABOOTHOIIECHHH  SBISETCA  CIOPHOE
MaTepHaIbHO-NIPABOBOE OTHOLIEHHE, MO MOBOMY KOTOPOrO BO3HHKAET TPaKJAHCKUM IpOLECC IO
KOHKPETHOMY JIEITy.

OCHOBaHMSAMYU BO3HUKHOBEHUS I'PaXIaHCKUX MPOLECCYalIbHbBIX IPAaBOOTHOLICHUH SIBIISIOTCS:
HaJU4Me HOPMbI, HA OCHOBE KOTOPOW BO3HUKAET IPakIaHCKOE MPOLECCYAIbHOE MPaBOOTHOIIECHHE;
HaJIMYUE TPaXKAaHCKON MpoIleccyalbHOM MpaBOCyObEKTHOCTH, HAIMYMH opuandeckoro (axra. Kak
MpaBWJIO, Ui BO3HUKHOBEHHS TPaXTaHCKUX MPOLECCyaIbHBIX MPAaBOOTHOIIEHUN HE00X0IuM
IOPUINYECKUH cocTaB (ToJavya JTUIIOM MCKa, MIPUHATHE CYIOM HCKa M BO30YXKICHHE TPakIaHCKOTO
JieNa) WM I0puIndeckuil pakT (mpuBiedeHne K pacCMOTPEHUIO JeTia).
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ConepxaHue Tpa)XXIaHCKUX IPOIECCyalbHBIX IPAaBOOTHOIIEHHWH 00pa3zyercss W3 mpaBa U
00s13aHHOCTEH CyOBEKTOB, MPOIIECCYATBHBIX ICHCTBUH 110 peau3aIliy dTUX MIPaB U 00S3aHHOCTEH.

CyOBeKTaMu MpOoIecCyaJbHOTO TpaBa SBISIOTCS YYACTHUKH CKIIQJIBIBAIONIIUXCS B CyJe
MPOLECCYaTIbHBIX OTHOLIECHUH MO PACCMOTPEHUIO U PA3PEUICHUIO TPAKIAHCKUX eIl

Bunel cyOBeKTOB rpaskJaHCKOTO IMPOLIECCYabHOTO IpaBa: CyAbl; JIMIA, YYacTBYIOIIUE B
Jienie; UL, COACUCTBYIOUINE IPABOCY AUIO.

Cyabl nenarcs Ha 2 rpynmbl: 1. Cyabl, paccMaTpHBarollyde Jieia MO CYUIECTBY. 2. CYJIbI
aneJUIALIMOHHON U KacCallMOHHOM MHCTaHLUH — MPOBEPSAIOT 3aKOHHOCTh U 0OOCHOBaHHOCTH aKTOB,
BBIHCCCHHBIX HHKECTOAIIUMU CYJIaMU.

OOmue 4YepThl cyla Kak CyOBEeKTa TPa)KIaHCKOTO MPOIECCYalTbHOTO TpaBa: 1) sBIsSeTCS
00s3aTeNbHBIM  YYaCTHUKOM TPaXXIAHCKOTO TMpoliecca; 2) HE HMEeT MaTepHaIbHO-TPaBOBOM
3aMHTEPECOBAHHOCTH, TaK KaK HE SBISETCS CYyOBEKTOM CHOPHBIX NPABOOTHOIICHWH; 3) HMeeT
NPOIIECCYaTbHYIO 3aHHTEPECOBAHHOCTH B OBICTPOM U MPABHILHOM PaCCMOTPEHHH JeIa.

JIuna, yyacTByromue B fiejie — CTOPOHBI, TPEThHU JIMLIA, IPOKYPOP, 3aABUTENH U JP.

Jluna, conmedCTByOIIME  OCYIIECTBICHHMIO TMPaBOCYAMS —  CBHJETENH, OKCIEPTHI,
NEPEBOAYMKH, MTPEICTABUTENIN CTOPOH: 1) HE UMEIOT MaTepPUAIHLHO-IIPABOBOM 3aMHTEPECOBAHHOCTH B
UcXoje Jena; 2) He 3allUIaloT CBOM IpaBa W HMHTEPECHl; 3) NPUBIEKAIOTCA K TMpoIeccy I0
WHULAATUBE CyJa WX JIUL, YYaCTBYIOIIKX B JETe.

HCO6XOI[I/IMI)IM YCJIOBHUEM BO3HHMKHOBCHHA T'PAXIAHCKUX MPONECCYAJIbHBIX IIPaB ABJIACTCA
HaJIM4Ke y CyObeKTa rpa)/1aHCKON MPOIIecCyaTbHOM MPaBOCTIOCOOHOCTH.

I'paxnanckas mporeccyanbHas MPaBOCIIOCOOHOCTh — ATO CIIOCOOHOCTh UMETh TPaKIaHCKUE
nporeccyaigbHble TpaBa W OO0S3aHHOCTH. Y TpakJaH OHA BO3HHKAET C MOMEHTa POXKICHUS,
npeKpamaercs co cMepThio. [IpaBocrmocoOHOCTh HE MOXKET OBITh OTpaHUuYEHA. Y FOPUAMYECKHUX JIHIL
BO3HUKAaEeT C MOMEHTa YTBepKJIeHus YcraBa win llomokeHuss M mpekpauiaercs ¢ MOMEHTa
JMKBUJAIIH.

I'paknanckas, mporeccyanbHas, JAEeClOoCOOHOCTh — CIOCOOHOCTh CBOWMH JICHCTBUSIMHU
OCYIIECTBIISITh MPOLIECCyalIbHBIE MIPaBa, BHIMOIHATh 00SA3aHHOCTH U TIOpYYaTh BEJICHUE JIeNa B CyJe
HpEeACTAaBUTENSIM — y TpaKJaH BO3HUKAET ¢ 18 JieT, y I0pUAMYEeCKHUX JIMIl — IIPABO U JIeECIIOCOOHOCTh
BO3HMKAIOT OJTHOBPEMEHHO.

Bunst neecriocoObnoctu: monHas ¢ 18  sleT; WCKIIOYeHWe, BCTyIUICHME B Opak
HECOBEPIIICHHOJETHETO; YacTUYHAas: HecoBepiieHHoneTHne ¢ 16 go 18 mer. OrpaHudeHHas:
YCTaQHABIIMBACTCS PEIICHUEM CyJla B OTHOLICHUH JIUII, 37I0yTOTPEOISIOMUX CITUPTHBIMUA HATUTKAMH
WIM HapKOTUYECKMMM BelecTBamMu. WX wuHTEpechl B cyne 3amuuaroT noneuntenu. Ilomnas
HEJIeeCIIOCOOHOCTh: 00JIaAaloT Julla A0 14 neT W Juna, MpU3HAHHBIE CYIOM HENEeCTIOCOOHBIMU
BCJIE/ICTBUE TICHXMYECKOTO paccTpoiicTBa. MX mpaBa 3alMIAlOT 3aKOHHBIE MPEICTABUTEIN
(ponuTenu, yCbIHOBUTENH, OTIEKYHBI).

JlaHHblE TIOJIOKEHUS, XapaKTepU3YIOUIME MPaBOCYOBEKTHOCTh TpakJaH, BXOAAT Kak
HEOOXO/IMMBbIE TIEpBUYHBIE IPABOBbIE 3HAHUS, (OPMUPYIOIIME 3JIEMEHTapHbIE IPaBOBbIC
mpeaAcCTaBJICHUA, INPAaBOBOC CO3HAHUC MIKOJBbHMWKOB W BKJIIOYAOTCA B yLIC6HI)Ie JUCIHHUITIINHBI,
OPHEHTHUPOBAHHbIE Ha TIPAaBOBOH BceoOyd B CHCTEME INKOJBHOTO oOpa3zoBaHusa. To ecTh
CTapIIEKIACCHUKH JIOJKHBI UIMETh 3JIEeMEHTapHOE TPeICTaBIeHNe 00 NMYIIIECTBEHHBIX OTHOIICHUSX,
B KOTOpBIE OHM MOTYT BXOJIUTh YaCTUYHO, & 3aT€M IIOJHOCTHIO C MOMEHTA COBEPIIECHHOJIETHS.
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