YIK 341.94
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Annomayusa: Koanusuonnocme npasa - neomvemnemas yacmo MYII, Coomeemcmeenno ee
uzyueHue ece20a aKmyaibHo.
Annotation: Collision of law is integral part ofIPL. According to study it is very actually.

Bomnpocs! Koun3ui WM KOJUIM3MOHHOCTH IpaBa BCETJa PacCMaTpUBAINCh B FOPUIMUUCKHUX
Kpyrax, TJe HHTEpeC K HHM HE YMEHbBIIAICA, a TOJBKO HA00OPOT YBEIWYMBAJICS.
JIMCTIO3UTHBHBIA METOM, SBISIETCS PEryasTOPOM T'Pa’KIaHCKO-TPaBOBBIX OTHOLICHHUH B cepe
MMYIIECTBA, HO TJIaBHasi 0COOEHHOCTD 3TOTO MPaBa, TO HA YEM CTPOSITCS MIPABOBBIC HOPMBI - 3TO
npuHUuI npasa. [Ipuxanun nmpasa
- 9Ta OCHOBa, KOTOpas JaeT MpeJCTaBJeHHE M TMOHUMaHue npobiembl. PaccmaTtpuBaercs
MOJIO’KEHHE M0 MPHHLUIAM MEXAyHapoaHoro mnyomuuynoro mnpasa (MIIII), Takux Kak
HEBMEILIATEILCTBO B JIEJIa TOCYJapCTBA, PABEHCTBO MX HA MEXKIYHApOJHOW apeHe, IMPHUHIIUI
TEPPUTOPUATIBHOM LIEIIOCTHOCTH I'OCYAapCTBa U T. 1.

O606mas u npuHImnsl MIITI, MOKHO CKOHBEHTHPOBATh UX B MPUHIMIIBI MEXIyHAPOIHOTO
yacTtHoro npasa (MYII), t.e.:

-IIPUHIIMIT PABEHCTBA (PU3UYECKUX U IOPUANIECKUX JTUIL:

-IIPUHIMIT HEBMEIIATENbCTBA B JeNa Jpyr japyra (Mexay (U3NYecKUMH W/MIU
IOPUIUYECKUMU JTULAMU );

-TIIPUHIIMIT TIPABO COOCTBEHHOCTH (HEPYIIMMOCTb MPaBa Ha COOCTBEHHOCTH).

OtMeuasi CBSI3YIOIIMI IPUHIUI, KOTOPBII KMEET MHOTOCTOPOHHOCTH, Kak U B MIIIL, Tak u B
MUIT
- 3TO IPUHLHUII COTpyAHUYeCcTBAa. VIMEHHO Ipy HEM MOKHO YCTaHOBUTb CBSA3b Yepe3
BHEITHEAKOHOMHUYECKHUE COMIaIeHUs U caenku. CeronHs He peAKOCTb MPUHATHE COIJIALICHUM
Ha MEXIOCylIapCTBEHHOM YpPOBHE, KOTOpbIE€ BEIyT K pa3BUTUIO YacCTHOIPABOBBIX W
MEXIyHapOJHO-4YaCTHOIIPABOBbIX OTHOILIECHUMN, C HAJIMYUEM HHOCTPAHHOIO 3JIeMeHTa. MIMeHHO
3eCb U HAYMHAETCsS NMPUMEHEHuE crnoco0oB peryiaupoBanus MUYW. BonbHmIMHCTBO IOPHUCTOB,
Takux Kak boromo6oB, borycnaBckuit M.M., Jlyni.JILA. BBIIENAIOT JABa crocoda
perynupoBanus HopM MUII - KOJIIM3HOHHO-TIPABOBOM ¥ MAaTEPUAIIbHO-IIPABOBOM.

Konnn3noHHo-11paBoBO# criocod - mpeAcTaBisieT co00i MpUMeHEHHE KOJUTM3HOHHON HOPMBI
IIpaBa, JAOLIYI0 OTCHUIKY' Ha CMEXXHOE 3aKOHOAATENbCTBO. M3BecTHBIN opuct JAmutpuena I'.K.
paccMaTpuBaeT OTCBUIOYHOE IIPaBO M IPEIJIOKUIIA €r0 HCIOJIb30BaTh HAa HALMOHAIBHOM U
MEXKIYHApOAHOM YPOBHSIX.

MarepuanbHO-IIpaBOBOM CIoco0 - TpEACTaBiIsieT COOOH MpUMEHEHHE MEXKIYHapOIHBIX
MaTe€pUaIbHO-NIPABOBBIX ~ HOPM  COJAEpXKAIIMXCA, B  MEKIAYHAPOAHBIX  COIJIALICHUSX.
Heo0x0auMOoCTh B OTCBHIJIKH Ha APYrMe HHOCTPAHHBIE 3aKOHOAATENbCTBA OTIA/IAET, TAK KaK €CTh
IpaBoBasi HOPMa, BBIXOAAIIAs U3 COTJIAIICHU. MaTepuanbHO-TIPaBOBOH CIIOCO0 BeeT K 001Iei
yauukanuu. OnpeneneHHOCTh HOPM CTAaHOBUTCS HE MAaJOBOKHBIM (DAKTOp Ppa3BUTHUS
MEXYHapOJHO-4YaCTHO IMAPTHEPCKUX OTHOILIEHUN, U B CBOIO OYEPEIb YKPEIUIIET UX 4epe3
IIPOCTOTY U HOPMATUBHOCT.


mailto:ualibrary@mail.ru

CerosiHd HEMaJOBaXHYIO LIEHHOCTb NPEJCTABJIAET CaM IOJXOJ MO H3YYEHUIO KOJIM3UN
mnpaBa. IlpuBens HCTOPUYECKMM TOAXOJX IIPOCAMTPUBACTCS CBA3b MeExAy JpeBHUM U
Hacrosmum npaBom. 3a mpumep 6610 B35TO TpaBo [peBueit ['perun.

Ccbutasice Ha 3HAMEHUTOTO UcTOpuKa npaBa PoctoBuesa M.U. [8], Bepakaromuii MHEHHE, YTO
NPEANOChIIKA MEXIyHApOJAHOTO YacTHOro TpaBa Obutd B Jl[peBHEM MHpe, B YacTHOCTU B
Hpesuent I'peumn. [JlpeBHas I'peunss Ha wMomeHT »drtana pas3Butusa [loaucoB  wim
noymHucTHaeckoro mnepuona (XI-IV BB. 1o H.3.) mpeacraBisuia coOON pa3pO3HEHHYIO CETh
IIOJINCOB, C Pa3JIMYHBIMM 3aKOHOJATEJIbCTBAMU, KOTOPBIE HMEIM CBOM INPOTHBOPEUMS
«KOJUTU3UU TPaBay. ITOMY CIOCOOCTBOBAJ IIMPOKHI pa3phIB 110 UMYIIIECTBEHHOMY ITOJI0KECHUIO
B oOmiectBe, rjie B OCHOBHOM BCE YIPABISUIOCH HEOOJBIION TpYNIONW OJUTrapXoB HWIIH
apUCTOKPAaTOB, UMEBILNX CBOM HENOCPEACTBEHHBIE LIE€IM BO BHELIHUX CHOLICHUSX C JAPYrUMHU
cTpaHamu. Bce 3To Beno k cemaparusmy, NPUYEM HE, TOJIBKO B OTIEJIBHBIX IOJIMCAX, HO IO
BceMy Ilenononnecy. I[loaToMy psin moOJMCOB B TOpHBIX paiioHax AXxailm co3lanu CBOU
COOCTBEHHBI COI03, MO JIyYMBIIMNA Ha3BaHHME AXeWCKoro coro3a. VwMeromuii cBoe
IPUHIUIHAIBHOE [IPaBO, HOPMBbI, SKOHOMUYECKHE Pa3BUTHIE CUCTEMBI, YIIPABIEHUYECKYIO BJIACTb.
OTO MpUBENIO K CO3AAHUIO OJHOM M3 MEpBOM KoH(emepanuii, co CBOMMHU MPHUHLIUIIAMU TIpaBa,
KOTOpBIE CTaTW NMPHUEMJIEMBbI Ui BCEX, KTO BXOAWJI B 3TOT coio3. [Ipomsommia yHUHKAIMSA
npaBa, OTOOpakaBIIMECS BCIO IOJHOTY pEryJWpOBaHHE HOPM MUIl, 4Yepe3 MaTepuaiIbHO-
NpaBoOBOM crtoco6. YHU(UKAIMA MpaBa co3aBajach JJIs TOr0, 4YTOOBI pecedb CernapaTuiM, Kak
OCHOBHYIO MPOOJIeMy BO3HHUKAIOMINX KOHQIUKTOB. B Axelickom coroze u B AdunHax ObuH
IIPUHSTHI TAKUE IOPUINIECKHE HOPMBI KaK:

NPU3HAHUE ChIHA TIOJHOMPABHBIM (€eCIOCOOHBIM) TPaXKIAaHMHOM, BMECTE C
COBEPLICHHOJIETHEM;

YCUJIEHHA POJIb YACTHOW COOCTBEHHOCTH, KaK JAIbHEHIINI (PakTop pa3BUTHS
Ipa)aHCKOIIpa- BOBBIX OTHOLIEHU;

CO3/1aHH€ MHCTUTYTA HACJIEICTBA U T.JI.

B A¢unax npu Conone 640 u 635 — okono 559 no H. 3. (pomoHauanbHuke JlpeBHe
I'peueckoro mpaBa AduH) OBUTM CO3[aHBI “THCAHHBIE 3aKOHBI’, OTOOpPaXCHHBIE B
IIMCbMEHHOCTH U HACKaJIbHOM >KMBOIIMCH, IIO3TOMY OJIHA M3 TEOpUM 3apOXKACHMs IpaBa UMeEIa
KYJIbTYpPHYIO cocTasiistonyro. Ha reppuropun [pesnen I penun Haxoquinach Macca pasjimyHbIX
MOJIUCOB, CO CBOCH KYIBTYPOU, UMEBIIICH Pa3HbIC MTOAXO/IbI K MOKJIOHSHHUIO U TOYUTAaHUIO OOTOB,
KOTOpPbIE COCTaBJSUTM MECTHBIE 0ObIUau, YTO M NMPUBEIIO K BOZHUKHOBEHUIO KOJUIM3HH mpaBa. B
HpeBneit I'perun, Obuta BbhIAENEHa YacTHAs COOCTBEHHOCTb, a B Apyrom mnojuce Crapre Tak
HasbBaeMblil «coruanuzm». [Ipu Jlukypre oxono IX-VIII B 1o H.3 (ponoHayansHuke JlpeBHe
I'pedeckoro npasa CrapTbl) NPOU3BOAMIICS pa3leNl BCEX 3€MEJIb HA paBHBIE YYaCTKH, KOTOpBIE
Haxonwnuch B BepeHuu Omurapxuu. [IpomsBecTH cOenkud Mo 4acTHOW COOCTBEHHOCTH, OBLIO
OYEHb 3aTPYJHUTENIBHO, XOTS IOPUAUUYECKUI cTaTyc JoroBopa uMencs. B Cnapre Obuia BBeAeHa
<«OKeINe3Has» BOJIIOTA, B MECTO 30JI0THIX M CEPEOPSHBIX MOHET, UCIOIb30BAIH JKEJIC3HbIE MOHETHI,
KOTOpBIE€ MOBJIMSUIM Ha CHIKEHUE YPOBHS TOProBIM A0 MUHUMyMa. OTCroAa BO3HMKHOBEHHE
OTINYHMI U TPOOIEM O OCYILIECTBICHUIO BHEITHEAKOHOMUYECKUX «BHEITHETOPTOBBIX» CIENOK.

B Cnapre topuauueckoe mnpaBo ObLIO pa3BUTO B COBEPIIEHHO IPYroM HampaBICHUH, B
oTnUUMu OoT AduH, Iie caMu 3aKOHBI OBLIIM «HE MUCAHHBIMHY», a CACIKH O(QOPMISUIUCH MO
CPEICTBOM YCTHOM 10roBopeHHOCTH. C TMO3MLMM CHUCTEMATH3aLUMU 3aKOHOJATENbCTBA
npoucxoqwiio 3ayunBaHue «Petp». Perpa - 3T0 mocraHOBiIEHHE TIOCYAapCTBEHHOTO OpraHa
Anemny «Amnmena - HapoJHOE cOOpaHHE», KOTOpOe OOBEIUHSIIO COOO0HM pa3nuyHble (yHKIUH,
Takue Kak: U30paHue Lapei, IJlaB roCcyJapCTBEHHBIX BEJIOMCTB, B TOM YMCJE U IMPHUHITHE TaK
Ha3bIBAEMOUW KOHCTUTYIUU [6].

Ceituac KOHEUHO, TakuX MpobieM kak B A¢unax u CnapTe B IPaBOBOM acIleKTe yXKe HET, HO
0aszuc chopMHUPOBABIINX MPAaBOBBIX HOpM ocTajics. OH Obul 3anoxeH B [lpeBHeit I'perum, a
3areM pa3BuT B JlpeBHem Pume (Pumckoe mnpaBo). Otambl pa3BUTHsI NpaBa Ha IpUMEpE



HCTOPUYECKOTO MOAX0/1a IPUBOJAT K COBEPILICHCTBOBAHUIO IIPaBa B 1IEJIOM, I103BOJISISL BBIIEIHUTD
OTpaciii IpaBa, I0J OTPaciid, UHCTUTYTHI, YTO B NEPBYIO OUYEPEIb Pa3rPaHUUYMBAET YACTHOE
npaBo M myonuuHoe mpaBo. [IpMBOOMT K CONMKEHMIO TIpaBa «IIPaBOBBIX HOPM Ha
HAIIMOHAJILHOM U MEXIYHApOJHOM YPOBHSX», Uepe3 YHU(UKALMIO M TApPMOHM3ALIMIO MTPABA.
OTmedass HaxOKJIEHUE Mapajljiesied M TOYEK CONPUKOCHOBEHMS IIpaBa MOXKHO BBIJIEINUTH
COBPEMEHHBIM MPUHIMI HAWIYYLIETO CONPUKOCHOBEHMSI «OAMH M3 BUJOB KOJIIM3MOHHBIX
npuHnunoB». Cerogus B Esponelickom Coroze «EC» mnpeamonaraercs MNOCTPOUTH
IOpUANYECKYIO Mozienb Kosu3uil. CornacHo Pernamenty PuMm I «PumMmckoli koHBeHIIMN O Mpase,
NPUMEHUMON K JOTrOBOpHBIM oOs3arensctBaM 1980 r.» BblAensercs NPUHIMI MecTa
COBEPLIEHMSI JI0TOBOPA, KOTOPBIM TJIACUT, YTO IPUMEHSETCS IPaB3aUMOCBSA3aH C NPUHIUIIOM
¢uara «3aKinroueHue caenku, Opaka u T.J1.».

ITosTOMY B MEXIYHAapOIHBIX KOHBEHLIUN B MUPE, MOKHO yIIOMAHYTh U Permament Pum II «o
npaBe MOMISKANIMM TNPUMEHEHUIO K BHEIOTOBOPHBIM 00s3aTelnbCcTBaM», TJ€ MPOMHCAH
npuHiun - lex loci damni «3akoH MecTa IpUYMHEHUS Bpela». Ecim Ha TeppuTopun TOTO MU
MHOTO TOCYNapcTBa, OB NPUYMHEH BpEeJ HHOCTPAHHOMY OJJIEMEHTY «(PU3NYECKOMY WITH
IOPUIMYECKOMY JIUIY», TO OyJIeT paccMaTpUBaThCs HapyLICHHE Yepe3 MPU3MY HAI[HOHAIBHOTO
3aKOHOJATEIbCTBA «OAHOCTOPOHHHME KOJUIM3MOHHBIE HOPMBI». B mpeamOyrne maHHOTO
periaMeHTa ONMcaHa B IMEPBYIO OYEpeIb Jaya rapaHTH BO BHEIOTOBOPHBIX 0053aTENbCTB,
Korja ObUIM HapyIIeHbl WM yIIeMJIeHBl mpaBa cyObekta MUYII B TO# mnm uHo#l ctpane EC.
Cr.2 n.3 noanyskr a) Permamenta Pum II mponmceiBaer caM mpolecc BHEIOTOBOPHBIX
00513aTeNBCTB, II€ «I000e YIOMUHAHUE IOPUANIECKOTO (haKTa BIEKYILETro HACTYIUICHHE Bpea,
OTHOCHUTCSI K IOpUANYECKUM (akTaMm, BJICKYIIMM HACTYIUICHHE Bpea, KOTOPHIE MOTYT
MIPOU30UTH; U MOANMYHKT b) «it00oe ymoMHuHaHKE Bpea Tak K€ OTHOCUTCS K Bpedy, KOTOPBIH
MO>KET HACTYIIUTh.

OTnenbHOrO BHHMMaHUS 3acily)KuUBaeT CT.3, MoscHswomee cuenyrouiee, 4ro «lIpaso,
YKa3aHHOE HacTOSAIUM PeriiaMeHTOM, MPUMEHSETCS 1aXKe B TOM CIIydae, €CJIM OHO HE SIBIISETCS
IIPABOM OJHOI'O M3 rocynapcTB-wieHOB». Ilpenmosaraercs, 4To KOJUIM3MOHHOE IIPaBO HECET
co00if mepcreKTUBb! Oyaymel yHupuKanum ¥ rapMOHHU3AIMU MEKIYHAPOIHOTO MPaBa.

Pernament Pum Il Tak e perynupyer KOJUIM3UU IPAaBOBBIX OTHOILIEHUN B T'PAXKIAHCKON U
TOProBoii cepax, TaKUX Kak:

- 3arpsI3HEHUE OKPYKAIOUIEN cpelpl,

- HeoOpocoBecTHAs! KOHKYPEHIIHS,

- HapylIIeHHUE NPaB UHTEIUIEKTYaIbHON COOCTBEHHOCTH,

- OTBETCTBEHHOCTD 32 POBE/ICHUE 3a0aCTOBKH,

-HeJOOpOCOBECTHOE JICHCTBHE OJHOTO W3 KOHTPAareHTOB Ha JTale MpeagoroBOPHBIX
IIEPEroBOPOB U T.J.

HacnenctBeHHble 1 ceMeitHO-OpauHble KOJUIH3uH 0ToOpakeHsl B Pernmamentax Pum III u Pum
IV.

B Pernamente Pum Il mpennosnaraer npaBo BeIOOpa MpaBa TOM WM MHOW CTpaHbI B KOTOPOii
Oyner paccmarpuBarbes npaBoHapymienue. Ct. 14 .1 rmacut « CTOpoHBI MOTYT BBIOpaTh IPaBo,
MOJUIeXkKAIUE MTPABOIPUMEHEHNIO K BHEIOTOBOPHOMY 00s3aTEIbCTBY», B TOM YHCJIE U TOCIE
TOTO KaK MPOU30MIEI IOPUINIYECKUH (aKT.

ITocne pacemorpenus Pernamentos Pum I, Pum 1 MOKHO OTMETUTB ClleyIOIIME:

-eciM ObUIO COBEPILEHHO MpaBOHApYyLICHHUE, K HEMY JOJDKHO OBITh MPUMEHEH TOT WJIM MHOM
NPUHIHI [1PaBa, KOTOPBIH MO3BOJIUT PEIIUTh MTPOOIEMY KOJUTU3HIA;

-BO3MEIICHUE yIepOa Kak OCHOBA pPelIeHUsI TPaBOHAPYIICHNUS;

-00IIHOCTH IPUHIUIIOB IIPaBa;

-B3aMMOCBS3b MeXIyHapOIHOTO MTyOJIMYHOTO TpaBa 1 MexXIyHapOHOTO YaCTHOTO IMPaB.

Bonbuiyto ponab B pa3BUTHM MEXIYHApOAHOTO MpaBa wurpaer PaboTa KOMHCCHHM IO
MEXyHAapOJAHOMY IPaBy, KOTOpasi HalpaBiieHa Ha KOAU(PHUKAIMIO MEXITYHAPOAHOTO IIpaBa, T1ae



ObUTM 03BYYEHBI MCTOPUYECKHE IMOAXObl K HM3YYEHHIO MPHUHLHMIA IPaBa, IO CPEICTBOM HX
KOIu(UKAIIUH.

B XVIII Bexe HMepemus benram mpennpuHsI MONBITKY KOIU(MHUIMPOBATh, T€ NMPHUHLIUIBI
MEXIyHApOJHOTO TIpaBa, KOTOPBIE HCIIOJIB3YIOTCS B OOJBIIMHCTBE CTpPaH, ISl CHUDKEHUS
BIMSIHUS KOJUTH3MH. CylecTByeT clenylomue sipkue IpuMepsl paboT MpOBOIUMBIX B 00JIACTH
KOJUIM3UH IIpaBa:

1) 12 anpenst 1930 r. B T'aare npomna Kondepenuus no xomudukanuu. Ha neir Obuia
npuHiaTa - KOHBEHIMS 1O HEKOTOPHIM BOIPOCAM, KAacCalOUIUMXCA KOJUIM3MM 3aKOHOB O
IPaXXIaHCTBE.

Pabora xommccuu 1Mo MeXAyHapogHoMy mpaBy B 1999 roma, mo teme: «®permeHtanus
MEXJIyHApOJHOTO TpaBa: TPYAHOCTH, OOYCIOBJICHHbIE IUBEpCcU(UKAIMEH W pPACIIMPEHUEM
cheppl o0oxBaTa MEXKIYHAPOJIHOTO IpaBa», cJejaja BBIBOJABI IO HUTOraM paboThI
UCCIIEIOBATENILCKOM Tpynmbl Ha OcHOBaHMM 4Y.lm.1 Oblma BbIENE€HA HEpPApXUM HOPM U
B3auMOJeNCTBUS NpuHIMNOB npasa. [lo 4.1 n2. npeanonaraercs «B mpouecce npuMeHeHUs
MEXTyHapOIHOTO TpaBa 3a4acTyi0 HEOOXOJUMO TOYHO OTIPEIEINUTh CBSA3M BYX U 0Oojiee HOpM
Y TIPUHIIMIIOB, KOTOPBIE OMHAKOBO JEHCTBUTENBHBI U IPUMEHUMBI B KaKOH- 1100 KOHKPETHON
CUTYyallMn», OTCIO/Ia TPOMCXOJUT pa3JIEICHNE Ha JIBE KAaTErOpUU:

-CBSI3U TOJIKOBAHUS, OJTHA HOPMa ITIOMOTaeT TOJIKOBATh JIPYTYIO.

-KOJUIM3UOHHBIE CBSI3H, CYIIECTBOBaHHE ABYX HOPM, M3 KOTOPBIX HEOOXOJMMO BBIOPATh OJHY
HOpMY, KOTOpasi HanboJiee MOTHO UMEET CBSI3b C MIPOUCXOISAIIUM COOBITHEM.

Oco3HaBasi BCIO CIIO)KHOCTh TIOHSTHUS KOJUIM3MM, HEBO3MOXHO JaTh Haubojiee dYeTKoe
pa3bsiCHEHUE €€, TMOATOMY HEOOXOAMMO BBIBECTH KOJUIM3HIO B ONpEAETCHHBIH paHr. U
paccMOTpETh €€ B paMKax MHCTUTYTA U MOJOTPACIU KaK B MEXyHApOJHOM YaCTHOM IIpaBe,
TaK ¥ B MEXIYHAPOJHOM ITYOJIHMYHOM IIpaBe, YTo JaeT 0OBEKTHUBHYIO OLEHKY KOJIITU3UH.
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